                                                                    September 16, 1998

Gale Guthrie

Guthrie & Guthrie

3461 Robin Lane, Suite 2

Cameron Park, California  95682

 Re:  Your Request for Advice

         Our File No. I-98-209
Dear Mr. Guthrie:

This letter is in response to your request for informal assistance regarding the provisions of the Political Reform Act (the “Act”).
  (Regulation 18329(c)(1), copy enclosed.)

QUESTION
Does a conflict of interest exist for an individual serving as a director of a homeowners’ association and on a board of directors of a community services district?

CONCLUSION

The Act does not prohibit an individual from serving as a member of the board of directors of a community services district and as a director of a homeowners’ association.  However, if the homeowners’ association is a source of income or other economic interest to the individual, he or she may not participate in any district decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the homeowners’ association. 

FACTS
You are writing on behalf of your client, Greenstone Country, a community services district (“district”).  The district and a homeowners’ association have an ongoing contractual relationship where the district pays the association money for performing certain services.  The homeowners’ association is a California nonprofit mutual benefit corporation.  On 

September 14, 1998, in a telephone conversation with your secretary, I obtained the name of the district you represent.

ANALYSIS
Holding Offices


The Act does not prohibit a public official from holding any public position.  Thus, the Act does not prohibit an individual from serving on the board of directors of a community services district.  Moreover, the Act does not regulate an individual’s conduct as a director of a private entity, such as a homeowners’ association.

However, the conflict‑of‑interest provisions of the Act (Section 87100 et seq., discussed below) do prohibit a public official from participating in a decision that will have a financial effect on his or her economic interests.  This prohibition is applied on a decision‑by‑decision basis.  

Conflicts of Interest
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Section 87103 specifies that a public official has a financial interest if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family, or on among other things:

   “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

* * *

   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.  

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e) Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”  

Section 87103(a), (c), (d) and (e).

Accordingly, if an individual is employed with a business entity, the business entity would be a potentially disqualifying economic interest for purposes of Section 87103(a) and (d).  Section 82005 defines "business entity" as an organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.  As a nonprofit entity, the homeowners’ association is not a "business entity" as defined by the Act.  

Entities also become economic interests of an official if they are sources of income to the official or sources of gifts.  Thus, if an individual receives income or gifts from the homeowners’ association, it would be a potentially disqualifying economic interest to the individual.  (Section 87103(c) and (d).)  

You have not provided any facts pertaining to a specific decision.  However, we have enclosed some general materials pertaining to conflicts of interest for your information.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

                



Sincerely,

Steven G. Churchwell

General Counsel

By:
Lynda Doherty 

Political Reform Consultant, Legal Division
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Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c)(3).)


�  The Commission has no jurisdiction over any provisions outside the Political Reform Act.  There may be other laws that would apply to your fact pattern that are outside our jurisdiction.






