                                                                    September 28, 1998

Bob Biddle

1710 Pine Street

Huntington Beach, California  92648

 Re:  Your Request for Advice

         Our File No. I-98-210
Dear Mr. Biddle:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Since no specific decision is now pending, and you request  guidance on matters that will be presented at some point in the future, we are treating your request as one for informal assistance.
  

QUESTIONS
Do you have a disqualifying financial interest in property held under a family trust, which is located approximately 1800 feet from a proposed Wal-Mart project?  Does your wife have a similar financial interest in the trust property?

CONCLUSION
You may well have disqualifying financial interests in decisions on the Wal-Mart project, due both to your interest in the trust’s real property, and in the lessees of that property, who may be sources of income to you.  We do not have the facts necessary for a more dispositive answer.    If your wife is a “public official” within the meaning of the Act, your trust interests may also give rise to a financial interest disqualifying her from certain governmental decisions.  

FACTS
You are a Planning Commissioner in the City of Huntington Beach.  You are also a fifty percent beneficiary and co-trustee of an irrevocable family trust.  Your wife is a member of the city’s Community Services Committee and is not a beneficiary or trustee of this trust.  

The family trust owns real property approximately 1800 feet from a proposed Wal-Mart project.  The trust property is currently encumbered by a long term lease expiring in 2008. 

The lease payments are fixed, with an escalator clause permitting increases of 5 percent per year.  The tenants are commercial enterprises, a palm reader and a liquor store / market.  On the advice of your city attorney, you disqualified yourself from decisionmaking on this project during the last meeting of the planning commission.  The project will return to the planning commission’s agenda in late September.

ANALYSIS
The Act's conflict of interest rules require that public officials perform their duties in an impartial manner, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.

Conflict of interest analysis under the Act proceeds through four steps: (1)  A public official must be participating in a governmental decision, (2) and it must be reasonably foreseeable that (3) the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

As a public official,
 you would have a disqualifying conflict of interest with regard to a governmental decision on the Wal-Mart project if the decision will have a reasonably foreseeable and material financial effect on any of your economic interest(s).  You recognize that the anticipated decisions by the planning commission are “governmental decisions,” and there 

appears to be no likelihood that effects on your interests would be similar to those foreseeable for the public generally.  Your questions relate to the possibility of disqualifying interests that you may have in decisions on the Wal-Mart project. 

The Act’s conflict of interest rules apply only to conflicts arising from economic interests.  “Economic interests” are identified by referring to Section 87103.  (Regulation 18702(a)(4).)  Among the economic interests defined by Section 87103, two seem pertinent here.

1.  Real Property Held by the Trust
Section 87103(b) provides that an official has a financial interest in a governmental decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on any real property in which the public official has a direct or indirect interest worth $1,000 or more. 

   
You are the beneficiary and co-trustee of a trust that owns real property approximately 1800 feet from the Wal-Mart project boundaries.  An interest in real property includes a pro rata share of the interests in real property of any trust in which the individual owns, directly, indirectly, or beneficially, a 10 percent interest or greater.  (Section 82033.)  You have a fifty percent beneficial interest in the trust which, for purposes of this analysis, we presume to be worth $1,000 or more.  (Section 87103(b).)

Regulation 18234 (copy enclosed) lists the circumstances under which the beneficiary of a trust will be considered to have a reportable, and potentially disqualifying,  interest in real property held by the trust.  (Boitano Advice Letter, No. I-97-557, Silver Advice Letter, No. A-96-066, Sullivan Advice Letter, No. A-95-234.)

Regulation 18234 requires disclosure of the pro rata share of property held by the trust if the beneficiary has an interest of 10 percent or more in the trust and he or she: 

  “(A) Presently receives income; or 

    (B) Has an irrevocable future right to receive income or principal.  For purposes of this subsection, an individual has an irrevocable future right to receive income or principal if the trust is irrevocable and: 

        (1) No powers exist to consume, invade or appoint the principal for the benefit of beneficiaries other than the filer or if there are such powers they are limited by an ascertainable standard relating to the health, education, support or maintenance of said beneficiaries; or

        (2) Under the terms of the trust, no one else can designate the persons who shall possess or enjoy the property or the income therefrom.”  (Regulation 18234(c).)

Applying the regulation, a public official has a direct, indirect or beneficial interest in the assets of a trust if the official is a beneficiary and has an irrevocable future right to receive income or principal.  On the other hand, if an official’s interest in the trust is revocable and the official does not receive income from the trust, the official does not have a financial interest in the assets of the trust for purposes of the disqualification provisions of Sections 87100 and 87103.  (Sullivan Advice Letter, supra.)

You have indicated that your interest in the trust is irrevocable.  Therefore you may not make, participate in making, or use your official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on the real property owned by the trust.
  “Materiality” of effect on properties indirectly involved in a governmental decision is determined under the standards set out in Regulation 18702.3.  As pertinent here, this regulation provides:

“(a) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

(3) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:

(A) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(B) Will affect the rental value of the property by $1,000 or more per twelve month period.”

The question now becomes; is it reasonably foreseeable that a decision on the Wal-Mart project will have a financial effect on the trust property equal to or greater than the threshold figures given in the regulation?  You suggest that, since the rents are fixed by lease for the next ten years, it is not foreseeable that the rental value of the property will change by any sum attributable to the Wal-Mart project.  This is a fair position, so long as it is reasonable to expect that these leases will actually run their full course under the present terms.  That is a question of fact that only you, or persons with appropriate expertise and knowledge, can answer.

If you conclude that a material change in rental value is not foreseeable, there is still the question of the impact of the Wal-Mart project on the fair market value of the trust property, a sum that includes, but is not limited to, the rental value of the property.  You have not provided us with any information on current or anticipated property values.  The city attorney, apparently familiar with both your property and the Wal-Mart project, suggests that the relative magnitude of the project is “very large” vis a vis the surrounding area, but noted that the foreseeable effects of the project are difficult to assess for materiality due to lack of valuation data.   

Any determination of a “reasonably foreseeable effect” must proceed from an objective basis; mere speculation is not sufficient.  From the materials you have sent, and from our subsequent telephone conversation, it appears that you do not have sufficient information from which to measure the reasonably foreseeable effect of any decision on the Wal-Mart project.  As I mentioned over the telephone, a common means of acquiring such information is retention of a qualified real estate appraiser familiar with both the official’s property and the details of the proposed project, who will provide a fact-based opinion on the foreseeable financial effects of the decision(s), which can be assessed for materiality under the appropriate regulation.

2.  Tenants as Sources of Income
In addition to interests arising out of the trust’s real property ownership, subdivision (c) of Section 87103 provides that an official has a financial interest in a decision if it will foreseeably have a material financial effect on:

“Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”

Section 82030(a) provides that “income” of an individual includes a pro rata share of the income of any business entity or trust in which the individual owns, directly, indirectly, or beneficially, a 10 percent interest or greater.  Thus tenants making lease payments to the trust are a source of income to the you, if your pro rata share of that income amounts to $250 or more over a twelve month period.  For purposes of further analysis, we presume that both tenants are sources of income to you, as defined by the Act.  

Both tenants, a liquor store / market and a palm reader, are apparently business entities.  Whether the indirect effect of a decision on a business entity is material depends on the financial size of the business entity.  Regulation 18702.2 provides the standard in subdivision (g) for a relatively small business entity;
 the indirect effect of a decision is material where:

(1) The decision will result in an increase or decrease in the gross revenue for a fiscal year of $10,000 or more; or

(2) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

(3) The decision will result in the increase or decrease in the value of assets or liabilities of $10,000 or more.

We do not have the information necessary to determine the reasonably foreseeable effects on these businesses of decisions on the Wal-Mart project; it is your responsibility to gather sufficient information to form a sound basis for your conclusions on this score.  If you retain a qualified real estate appraiser, it might be convenient to request opinions on tenant effects as well as effects on the trust’s interest in the property.

3.  Trust Interests Affecting Your Wife
Finally, you have asked whether your economic interests in the trust might affect your wife’s obligations under the Act.  Your wife is a member of the city’s Community Services Committee.  If she is a public official within the meaning of the Act, there could well be an effect.  But since the conflict of interest provisions of the Act apply only to "public officials," it is necessary first to establish whether or not your wife is a “public official.”  The Act defines “public official” as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  Regulation 18700(a)(1) provides that "member" includes salaried or unsalaried members of boards or commissions with decisionmaking authority.  This regulation also provides that a board or commission possesses decisionmaking authority whenever:  

“(A)  It may make a final governmental decision;

  (B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or

 (C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency.” 

If the authority of the Community Services Committee is not described by Regulation 18700(a)(1)(A), (B) or (C), it does not possesses governmental decisionmaking authority, and is properly classified as an “advisory” body.  The “decisions” of such a body are, by definition, not “governmental decisions” regulated by the conflict of interest provisions of the Act.  The members of such an advisory body are not “public officials” subject to the conflict of interest provisions of the Act  (Wasserman Advice Letter, No. A-97-153).   

Assuming that your wife is a “public official,” Section 82033 defines an interest in real property to include real property owned (directly, indirectly, or beneficially) by a spouse.   Section 82030(a) provides that income includes any community property interest in the income of the spouse.  Your trust interests and income could therefore give rise to a financial interest disqualifying your wife from certain governmental decisionmaking.  To determine whether this might be the case in any particular decision, she would first need to determine the value of potentially affected interest(s).  Depending on the circumstances, it might be necessary to calculate her community property interest in the rents you receive.  The conflicts materiality analysis applicable to your wife would otherwise proceed in the same fashion as the analysis described earlier with respect to your own situation.  We cannot provide more detailed guidance without more particularized information on a specific decision. 

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by formal written advice.  (Section 83114; Regulation 18329(c).)


�  The Act’s conflict of interest provisions apply only to “public officials.”  “Public official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency, with certain exceptions not relevant here.  (Section 82048; Regulation 87100.)  As a city planning commissioner, you are a public official within the meaning of the Act.


�  An effect need not be a certainty to be considered “reasonably foreseeable;” a substantial likelihood that it will occur suffices to meet the standard.  On the other hand, an effect that is only a  possibility it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Whether a financial effect of a governmental decision are reasonably foreseeable at the time the decision is made is highly fact-specific.


�  We assume the likely size for purposes of analysis.  Other subdivisions of Regulation 18702.2 define and set materiality standards for larger businesses; if you believe that these commercial tenants are appropriately analyzed under the standard for a larger business entity, you should adapt your calculations accordingly.






