                                                                    September 23, 1998

Cynthia Humbert Neely

City Attorney

City of Stockton

425 North El Dorado Street

Stockton, California  95202

 Re:  Your Request for Advice

         Our File No. I-98-213
Dear Ms. Neely:

This letter is in response to your request for advice on behalf of Mayor Gary Podesto regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since your request does not seek advice regarding any specific governmental decisions, and your questions are general in nature, we are treating your request as one for informal assistance pursuant to Regulation 18329(c).

Please note that the Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts are provided.
Finally, you should keep in mind that other laws, outside of the Act, may apply to Mayor Podesto’s situation, such as Government Code Section 1090.  As the Commission's jurisdiction is limited to the provisions of the Act, we cannot advise you regarding the impact that Section 1090 would have on the Mayor’s situation.  Questions concerning Section 1090, or any other conflict-of-interest laws that are not included in the Act, should be addressed to the Office of the Attorney General.

QUESTIONS
1.  May Mayor Podesto invest in a new bank to be incorporated in Stockton?

2.  If the Mayor invests in the new bank, may he participate in governmental decisions regarding contracts or permit applications that involve the bank?

3.  If the Mayor invests in the new bank, may he participate in governmental decisions affecting other investors in the bank, such as decisions regarding construction contracts between the city and an investor in the bank? 

CONCLUSIONS
1. and 2.  The Act does not prohibit Mayor Podesto from investing in the new bank, but if he invests in the bank, the Act would prohibit him from making, participating in making, or using his official position to influence any governmental decision that would have a reasonably foreseeable material financial effect upon the bank, that is distinguishable from its effect upon the public generally.

3.  If the Mayor invests in the bank, the Act would prohibit him from making, participating in making, or using his official position to influence any governmental decision that would have a reasonably foreseeable material financial effect, distinguishable from its effect upon the public generally, on any business entity that invests in the bank, or is owned by another investor in the bank, if that business entity is a parent or subsidiary of, or is otherwise related to the bank.

FACTS
Gary Podesto is the mayor of the City of Stockton (the “city”).  Mayor Podesto is interested in investing in a new bank to be incorporated in Stockton.  He will invest $100,000 in the venture, and have an ownership interest in the corporation of less than 10 percent.  Ten or fifteen other investors will invest the same amount.  The corporation will not be a Fortune 500 corporation, nor will it be listed on any stock exchange.  One investor frequently has contracts with the city for various construction projects.  Other investors have various business dealings with the city. 

ANALYSIS
The Act does not prohibit Mayor Podesto from participating in any sort of investment.  Instead, the Act prohibits a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As the mayor of the City of Stockton, Mayor Podesto is considered to be a public official.  (Section 82048.)

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

    “A public official has a financial interest in a decision within the meaning of 

Section 87100 if it is reasonably foreseeable that the decision will have a material 

financial effect, distinguishable from its effect on the public generally, on the 

official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect 

investment worth one thousand dollars ($1,000) or more.

***

   (c)  Any source of income, other than gifts and other than loans by a commercial 

lending institution in the regular course of business on terms available to the 

public without regard to official status, aggregating two hundred fifty dollars 

($250) or more in value provided to, received by or promised to the public official 

within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, 

trustee, employee, or holds any position of management.”

You have asked questions about the ability of Mayor Podesto, if he were to invest in the bank, to participate in two different types of governmental decisions.  One type would be decisions involving the bank itself.  The other type would be governmental decisions involving other investors in the bank.  We will analyze Mayor Podesto’s ability to participate in each of these types of decisions separately.

The Bank
Economic Interest
According to the facts that you have presented to us, Mayor Podesto would be making a direct investment in the new bank that is worth more than $1,000.  This investment would constitute a potentially disqualifying interest in the bank, pursuant to Section 87103(a).
  The Mayor therefore would be prohibited from participating in any governmental decisions that would have a reasonably foreseeable material financial effect on the bank, that is distinguishable from the effect on the public generally.

Foreseeability
Determining what financial effect a governmental decision will have upon the economic interests of a public official is a task which must be undertaken on a case-by-case basis.  A financial effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

A governmental decision regarding a contract between the city and the bank, or regarding a land use or other permit application by the bank, would almost inevitably have a reasonably foreseeable financial effect upon the bank.  Consequently, Mayor Podesto would be required to disqualify himself from participating in any such decision, if the effect upon the bank would be material.

Materiality
The Commission has adopted guidelines for determining whether the financial effect of a decision upon a public official’s economic interests is material.  In applying these guidelines, it is first necessary to determine whether the official’s economic interests are directly or indirectly involved in the decision.

Regulation 18702.1(b) sets forth the criteria for determining whether a business entity, such as a bank, is directly involved in a decision.  Regulation 18702.1(b) provides that a business entity is directly involved in a decision if the entity:

   “(1)  Initiates the proceeding in which the decision will be made by filing an 

application, claim, appeal, or similar request; or

   (2)  Is a named party in, or is the subject of, the proceeding concerning the 

decision before the official or the official’s agency.

   (3)  A person or business entity is the subject of a proceeding if a decision 

involves the issuance, renewal, approval, denial, or revocation of any license, 

permit, or other entitlement to, or contract with, the subject person or business 

entity.”

Utilizing these criteria, contracts between the city and the bank would directly involve the bank.  Similarly, land use or other permit applications by the bank would directly involve the bank.  Under Regulation 18702.1(a)(2), because the bank would be directly involved in those decisions, any economic effect upon the bank from the decisions would be considered material.
  Therefore, the Mayor would have to disqualify himself from participating in those decisions, unless the effect of any of those decisions upon the bank is indistinguishable from its effect on the public generally.

Public Generally
For the “public generally” exception to apply to a decision, the decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18703.)  Regulation 18703(a)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as:  “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”  In this instance, that means a decision would have to affect fifty percent of all businesses in the City of Stockton in substantially the same manner as the bank.  Since contracts between the city and the bank, and applications by the bank for land use or other permits, would generally only involve the bank, it seems unlikely that decisions regarding any of these things would affect the bank in substantially the same manner as half of all other businesses.

Other Investors
Economic Interest
You have not provided us with any information regarding the other investors in the bank, the other businesses that they own, or the relationship that will exist, if any, between the new bank and the other businesses.  In the absence of that information, we cannot reach any definitive conclusions, but we can suggest that under certain circumstances, as a result of investing in the bank, the Mayor could have a potentially disqualifying economic interest in one or more other business entities owned by other investors in the bank.

 Under Regulation 18706, an official is considered to have an economic interest in a business entity which is a parent or subsidiary of, or is otherwise related to, a business entity in which the official has an economic interest under Section 87103(a), (c), or (d).  Regulation 18236 defines "otherwise related business entities" as follows:

   
   “(b)  Otherwise related business entity. Business entities, including corporations, partnerships, joint ventures and any other organizations and enterprises operated for profit, which do not have a parent‑subsidiary relationship are otherwise related if any one of the following three tests is met: 

   (1)  One business entity has a controlling ownership interest in the other business entity. 

   (2)  There is shared management and control between the entities. In determining whether there is shared management and control, consideration should be given to the following factors: 

   (A)  The same person or substantially the same person owns and manages the two entities; 

   (B)  There are common or commingled funds or assets; 

   (C)  The business entities share the use of the same offices or employees, or otherwise share activities, resources or personnel on a regular basis; 

   (D)  There is otherwise a regular and close working relationship between the entities; or 

   (3)  A controlling owner (50% or greater interest as a shareholder or as a general partner) in one entity also is a controlling owner in the other entity.”

As we covered in the preceding section of this letter, if Mayor Podesto invests $1,000 or more in the new bank, he would have a potentially disqualifying economic interest in the bank, under Section 87103(a).  Under Regulation 18706, if any of the Mayor’s fellow investors in the bank is a business entity, or owns a business entity, that meets one of the three tests stated in Regulation 18236 for being considered a business entity that is related to the bank, then the Mayor would also have a potentially disqualifying economic interest in the related business.  In that event, Mayor Podesto would be prohibited from participating in any governmental decision that would have a reasonably foreseeable material financial effect upon the related business, that is distinguishable from its effect upon the public generally.

Foreseeability  

A governmental decision regarding a contract between the city and a business that is related to the bank, would almost inevitably have a reasonably foreseeable financial effect upon the related business.  Consequently, Mayor Podesto would be required to disqualify himself from participating in any such decision, if the effect upon the related business would be material.

Any number of other governmental decisions could also have a reasonably foreseeable financial effect upon a business that is related to the bank.  If the Mayor invests in the bank, he would therefore have to evaluate each decision individually, in order to determine its reasonably foreseeable financial effects upon any related businesses.

Materiality
Utilizing the criteria set forth in Regulation 18702.1(b), a decision regarding a contract between the city and a business entity that is related to the bank would directly involve the related business.  Under Regulation 18702.1(a)(2), any economic effect upon the related business would therefore be considered material.

Other decisions having a reasonably foreseeable financial effect upon a business entity that is related to the bank would have to be evaluated in a similar manner.  First, a determination would have to be made as to whether the related business is directly involved in the decision, according to the criteria set forth in Regulation 18702.1(b).  If the related business is directly involved in the decision, then under Regulation 18702.1(a)(2), any economic effect upon the related business would be considered material.  If the related business is only indirectly involved in the decision, then materiality would be determined according to the standards set forth in Regulation 18702.2(g).

Once the determination has been made that the reasonably foreseeable economic effect of a decision upon a business entity that is related to the bank would be material, the Mayor would have to disqualify himself from participating in that decision, unless the effect of the decision upon the related business would be indistinguishable from its effect on the public generally.

Public Generally
Under Regulation 18703, for the “public generally” exception to apply to a decision materially affecting a business entity that is related to the bank, the decision would have to affect fifty percent of all businesses in the City of Stockton in substantially the same manner as the related business.  Since a contract between the city and a business that is related to the bank would generally only involve the related business, it seems unlikely that decisions regarding such a contract would affect the related business in substantially the same manner as half of all other businesses.  The applicability of the “public generally” exception to other decisions materially affecting a business that is related to the bank would similarly have to be evaluated on a case-by-case basis.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c)(3).)


�  You have not given us any indication that Mayor Podesto would be receiving dividends or other income from the bank, as a result of his stock ownership.  Similarly, you have not indicated that he would be holding any position of management over the bank, such as membership on the bank’s board of directors.  We are therefore assuming, for the purposes of this letter, that the bank would not be a source of income to the Mayor, and he would not be holding any position of management.  As such, we will not be analyzing his situation under the provisions of either Section 87103(c) or Section 87103(d).


�  For decisions that only indirectly involve the bank, materiality would be determined according to the standards set forth in Regulation 18702.2(g).





