                                                                    October 5, 1998

Thomas M. Fries

County Counsel

Imperial County

940 W. Main Street, Suite 205

El Centro, California  92243

 Re:  Your Request for Advice

         Our File No. A-98-217
Dear Mr. Fries:

This letter is in response to your request for advice on behalf of Susan Manger, a member of the Imperial County Planning Commission, regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Ms. Manger participate in discussions and decisions regarding a conditional use permit for a surface mining project that is located 1 ½ miles from her home and may affect the value of her home?

CONCLUSION
Commissioner Manger may participate in discussions and decisions regarding Granite’s application unless it is reasonably foreseeable that the decision will affect the value of the her home by $10,000 or more, or the rental value of  her home by $1,000 or more per 12 month period and either of the following apply: 1) The effect of the decision will not be substantially the same as the effect upon at least 25 percent of all properties which are within a 2,500 foot radius of the boundaries of her home; or (2) There are not at least 10 properties under separate ownership within a 2,500 foot radius of her home.  

FACTS
Susan Manger, a member of the Planning Commission, is a resident of the community of Ocotillo, an unincorporated portion of the County of Imperial.  Granite Construction has applied for a conditional use permit for surface mining operations that will be operated in the vicinity of Ms. Manger's primary residence.  Specifically, the proposed project is 1½ miles from her home.

Granite Construction has objected to Ms. Manger's presence on the Commission for this project.  Granite claims that because Ms. Manger owns property near the proposed project and because the opponents claim that properties within the vicinity of the project will suffer a material decrease in value, Ms. Manger has a conflict of interest.  Granite does not agree that the project will devalue neighboring properties but still requests that Ms. Manger declare a conflict of interest.
Ms. Manger asks whether by virtue of the fact that her home is within the vicinity of a proposed surface mining project she has a financial conflict of interest.

ANALYSIS
Conflict of Interest Law, Generally
Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  As a member of the Imperial County Planning Commission, Commissioner Manger is a public official. (Section 82048.)

Economic Interest
A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family, or on any one of five enumerated interests including any real property in which the public official has an interest worth $1,000 or more.  (Section 87103(b).)

Commissioner Manger owns a personal residence in the community of Octillo, an unincorporated portion of the County of Imperial.  She has an interest in her residence that is presumably worth $1,000 or more. (Section 87103(b).)  Accordingly, she may not make, participate in making, or use her official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on her real property interest.

Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is only a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  It is reasonably foreseeable that surface land mining will have a financial effect on property within the immediate vicinity.

Materiality
Once an effect is determined to be reasonably foreseeable, the official must then determine whether the effect is material.  The Commission has adopted a series of regulations that provide guidance concerning whether the foreseeable effect of a decision is material.  These regulations apply different standards depending on whether the official's economic interest is directly or indirectly involved in the decision.  The facts indicate that Commissioner Manger’s interest in her personal residence is not directly involved in decisions regarding Granite’s application for a conditional use permit.  (Regulation 18702.1(a)(3).)

 
However, such decisions may have an indirect effect on the commissioner's real property interest.  The appropriate standard for determining materiality where an ownership interest in real property is indirectly involved in a decision is set forth in regulation 18702.3.  (Copy enclosed.) Commissioner Manger’s real property is located 1 ½ miles from the property which is the subject of the decision.  Therefore, subsection (b) of 18702.3 applies.  That subsection states:

“  (b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect, or beneficial interest ... if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless:

   (1)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (a)(3)(A) or (a)(3)(B), and

   (2)  Either of the following apply:

   (A)  The effect will not be substantially the same as the effect upon at least 25 percent of all properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or

   (B)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.” 

In other words, because Ms. Manger’s property is located beyond a 2,500 foot radius of the subject property, the effect of a decision is material only if there are specific circumstances regarding the decision which make it foreseeable that the decision will affect the value of the her property by $10,000 or more, or the rental value of her property by $1,000 or more per 12 month period.  This is a factual question.  In examining the financial effect of a decision on her home, Commissioner Manger should consider whether the decision will result in a change to the character of the neighborhood, including the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  (Regulation 18702.3(d)(3).) 

The Commission cannot act as the finder of fact.  (In re Oglesby (1975) 1 FPPC Ops. 71.) Therefore, we cannot make the final determination as to the actual effect that surface mining operations will have on Commissioner Manger’s home.

If Commissioner Manger determines that it is reasonably foreseeable that surface mining operations will affect the value of her property by $10,000 or more, or the rental value of her property by $1,000 or more per 12 month period, she would still be able to participate in decisions related to Granite’s conditional use permit if either:  1) The effect of the decision will be substantially the same as the effect upon at least 25 percent of all properties which are within a 2,500 foot radius of the boundaries of her home; or (2) There are at least 10 properties under separate ownership within a 2,500 foot radius of her home.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





