                                                                    September 17, 1998

Peter G. DeMauro

General Counsel

State of California

Employment Training Panel

1100 J Street, 4th Floor

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-98-219
Dear Mr. DeMauro:

This letter is in response to your request for advice on behalf of Gerald Geismar regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS

1.  May Mr. Geismar review and possibly approve for presentation before the panel a proposal to provide over $250,000 in training funds to a company, in which Mr. Geismar owns more than $10,000 in common stock?  If approved, may Mr. Geismar sign the agreement on behalf of the panel?

2.  May Mr. Geismar, under panel delegated authority, review and possibly approve for funding a proposal to provide up to $100,000 in training funds to a company, in which            Mr. Geismar owns more than $10,000 in common stock?  If approved, would Mr. Geismar be required to delegate his role as signatory to the agreement on behalf of the panel?

CONCLUSIONS
1.  No.  Mr. Geismar may not participate in the decision whether to provide training funds to this business entity since it is reasonably foreseeable that the decision will have a material financial effect on the business entity.  Also, Mr. Geismar may not sign any such agreement on behalf of the panel.

2.  No.  Mr. Geismar may not participate in the decision whether to provide training funds to this business entity since it is reasonably foreseeable that the decision will have a material financial effect on the business entity.  Also, Mr. Geismar may not sign any such agreement on behalf of the panel.

FACTS
The State of California Employment Training Panel (the "panel") is a special fund state agency whose purpose is to provide training funds to California employers in order to assure a trained workforce to compete in the global economy.  Specifically, the panel contracts with employers, groups of employers, training agencies, and Private Industry Councils.

The panel is composed of eight members; three members appointed by the Governor, two members appointed by the Speaker of the Assembly, two members appointed by the President pro Tem of the Senate, and the Secretary of Trade and Commerce or his or her designee.  The Executive Director and the two Assistant Directors are appointed by the Governor.  The Executive Director is Gerald Geismar.

In general, the Executive Director may perform all duties, exercise all powers, discharge all responsibilities, and administer and enforce all laws, rules, and regulations under the jurisdiction of the panel, with the approval of the panel.  The Executive Director is to administer the panel's enabling legislation, with the approval of the panel, in the manner he deems necessary to conduct the work of the panel properly.  The panel may delegate to the Executive Director the authority to approve training contracts of up to one hundred thousand dollars ($100,000), provided the contracts meet the panel's requirements and policies, and provided that the panel regularly reviews the actions taken by the Executive Director.  For grants of more than one hundred thousand dollars ($100,000), the Executive Director will review the proposal and decide whether to present the proposal to the panel for approval.

A proposal to provide over $250,000 in training funds to a company (Company A) will be presented to the panel for consideration.  The Executive Director owns more than $10,000 in common stock in Company A and it is traded on the New York Stock Exchange.  The Executive Director's shares represent less than one percent of Company A’s outstanding common stock.  

A proposal to provide up to $100,000 in training funds to a different company 

(Company B) will be presented to the Executive Director for review and possible approval.  The Executive Director owns more than $10,000 in common stock in Company B and it is traded on the New York Stock Exchange.  The Executive Director’s shares represent less than one percent of Company B’s outstanding common stock.  This proposal would not be presented to the panel for consideration, however, the Executive Director’s approval or disapproval could be subject to review by the panel.

ANALYSIS
I.  Introduction
The Act was enacted by the people of the State of California by initiative in 1974.  The purpose of the conflict-of-interest provisions of the Act is to ensure that public officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who support them.  (Section 81001(b).)  In furtherance of this goal, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  

II.  Financial Interests

Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally,
 on the official or a member of his or her immediate family or on, among other things, the following economic interest:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.”

Mr. Geismar is a public official since he is an employee of a state agency.  (Sections 82048 and 82049.)  Mr. Geismer has an economic interest in Company A and Company B since he has an investment of $1,000 or more in each business entity.  Therefore, he may not make, participate in the making, or use his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on either Company A or Company B.

A. Making, Participating in Making, or Using Official Position 

 
to Influence a Governmental Decision

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempt[s] to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)  Regulations 18700 and 18700.1 (copies enclosed) define when a public official is making, participating in the making, or influencing a governmental decision.  

A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

Votes on a matter; 

Appoints a person; 

Obligates or commits his or her agency to any course of action; 

Enters into any contractual agreement on behalf of his or her agency; or 

Determines not to do any of these things, unless such determination is made because of his or her financial interest.
  (Regulation 18700(b).)  

A public official “participates in making a governmental decision,” when, acting within the authority of his or her position, the official does any of the following:  

Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; 

Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision, or by preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision.  (Regulation 18700(c).)

There are two rules concerning whether a public official uses or attempts to use his or her official position to influence a governmental decision.  The first rule applies when the relevant governmental decision is within or before the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(a).)  In that case,   “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.”
  

The second rule applies when the relevant governmental decision is within or before an agency other than the public official’s own agency, or an agency appointed by or subject to the budgetary control of the public official’s agency.  (Regulation 18700.1(c).)  In that case, “... the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”  (Ibid.) 

Under the facts provided, Mr. Geismar would be making a governmental decision with regard to the smaller grant of up to $100,000 to Company B since he will be reviewing and making the decision whether to approve or deny the grant.  (Regulation 18700(b).)  The fact that his decision is subject to review does not alter the fact that he is making a governmental decision.

Also, at the least, Mr. Geismar would be participating in the making of a governmental decision with regard to the larger grant of over $250,000 to Company A since he reviews the proposal and makes the decision whether to present the proposal to the panel for final approval.  (Regulation 18700(c).)  Finally, signing an agreement between the panel and a recipient of training funds would constitute the making of a governmental decision since he would be entering into a contractual agreement on behalf of his agency (even if he did not participate in any other part of the process).  (Regulation 18700(b).)

B. Foreseeability

Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  However, if an effect is a mere possibility, it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  Any financial effect, no matter how small, will result in the standard being met as long as there is a substantial likelihood that the effect will occur. 

Since each governmental decision involves the granting of funds to a business entity, it is clear that the foreseeability standard is met with regard to decisions involving the grant to Company A and the grant to Company B.  Therefore, Mr. Geismar may not participate in any decision if the reasonable foreseeable effect of the decision is material.

C. 
Materiality
To determine whether a decision will have a material financial effect, we must determine the applicable materiality standard.  The Commission has adopted a series of regulations that provide when a financial effect is material.  (Regulations 18702 et seq.)  The exact standard depends on the type of economic interest involved in the decision and whether that economic interest is directly or indirectly involved in the decision. 

1.  Both Business Entities are Directly Involved 
Regulation 18702.1(b)
 provides the standard for deciding when a business entity is directly involved in a decision.  If the economic interest is not directly involved, it is indirectly involved.  In the instant case, each business entity is directly involved in the respective decisions since it involves the issuance of a contract. 

2.  Regulation 18702.1(a) Provides the Applicable Materiality Standard  

Regulation 18702.1(a) provides that the materiality standard is met if the public official has an investment interest of $10,000 or more in a business entity listed on the New York Stock Exchange directly involved in a decision.  Therefore, Mr. Geismar cannot participate in any of the decisions involving the grant to Company A or the grant to Company B.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  It does not appear that the public generally rule applies to your facts and, therefore, will not be discussed here.  See Regulation 18703.


�  When the determination not to act occurs because of the official's financial interest, the official's determination must be accompanied by disclosure of the financial interest, made part of the agency's official record, or made in writing to the official's supervisor as provided in 2 Cal. Code Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.


�  However, a public official neither makes nor participates in making a governmental decision by doing any of the following: 





Taking actions which are solely ministerial, secretarial, manual, or clerical;


Making appearances as a member of the general public before an agency in the course of its prescribed governmental function to represent himself or herself on matters related solely to the official's personal interests;


Taking actions relating to his or her compensation or the terms or conditions of his or her employment or contract.  In the case of public officials who are ‘consultants,’ as defined above, this includes actions by consultants relating to the terms or conditions of the contract pursuant to which they provide services to the agency, so long as they are acting in their private capacity.  (Regulation 18700(d).)


�  However, an official is not attempting to use his or her official position to influence a governmental decision if he or she does any of the following:





Appears in the same manner as any other member of the general public before an agency in the course of its prescribed governmental function solely to represent himself or herself on a matter which is related to his or her personal interests.  An official's "personal interests" include, but are not limited to, an interest in real property which is wholly owned by the official or members of his or her immediate family; a business entity wholly owned by the official or members of his or her immediate family; or, a business entity over which the official exercises sole direction and control, or over which the official and his or her spouse jointly exercise sole direction and control;


Communicates with the general public or the press;


Negotiates his or her compensation or the terms and conditions of his or her employment or contract;


Prepares drawings or submissions of an architectural, engineering or similar nature to be used by a client in connection with a proceeding before any agency.  However, this provision applies only if the official has no other direct oral or written contact with the agency with regard to the client's proceeding before the agency except for necessary contact with agency staff concerning the processing or evaluation of the drawings or submissions prepared by the official;


Appears before a design or architectural review committee or similar body of which he or she is a member to present drawings or submissions of an architectural, engineering or similar nature which the official has prepared for a client if the following three criteria are met:  (A)  The review committee's sole function is to review architectural or engineering plans or designs and to make recommendations in that instance concerning those plans or designs to a planning commission or other agency;  (B)  The ordinance or other provision of law requires that the review committee include architects, engineers or persons in related professions, and the official was appointed to the body to fulfill this requirement; and  (C) The official is a sole practitioner.  (Regulation 18700.1(b).)  





�  Regulation 18702.1(b) states:





  “(b) A person or business entity is directly involved in a decision before an official’s agency when that person or entity, either personally or by an agent:


  (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


  (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.


  (3)  A person or business entity is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.”





