                                                                    October 8, 1998

The Honorable Carl Washington

California State Assembly

145 East Compton Blvd.

Compton, California  90220

 Re:  Your Request for Advice

         Our File No. A-98-221
Dear Assemblymember Washington:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
If the California Department of Transportation (“Cal Trans”) erects a highway sign stating that Assemblyman Carl Washington participated in the Cal Trans Adopt-a-Highway program (“program”), is the sign considered a contribution or a gift to you?

CONCLUSION

The sign, which would only acknowledge your volunteer service to the program, is neither a contribution nor a gift to you.

FACTS
You are a member of the California Assembly from the Fifty-Second Assembly District.  For many years, you have been actively involved in urging Cal Trans to remove litter from highways in your district and to maintain the highways in a generally clean condition.

Recently, Cal Trans contacted your office about the possibility of your participation in the Cal Trans Adopt-a-Highway program.  Under this program, individuals or organizations, including government agencies, donate their time or money to assist in beautification projects for a portion of a specific highway.  The projects generally include litter, graffiti or weed removal or the planting of trees and plants.  In recognition of this, Cal Trans places signs that acknowledge the volunteer service along the portion of highway “adopted” by the individual or organization.

Your employees and you would like to participate in the program by volunteering your time to assist in some or all of the activities in relation to a portion of a specific highway in your district.  The time would be volunteered outside of normal Assembly work hours and would consist of a few hours on Saturdays at four different times during a calendar year.  Your staff's participation in the program would not be a condition of employment in your office.  In recognition of this service, and in accordance with the usual procedure followed by Cal Trans in administering this program, Cal Trans would erect one or more signs along the portion of highway that you have “adopted.”  Each sign would indicate the type of service being donated, i.e., “Litter Removal,” indicate that it is part of the Adopt-a-Highway program, and recognize you as the donor by printing your name and office, “Assemblyman Carl Washington.”  There would be no other reference to you on the sign.

ANALYSIS
Contribution

The Act defines a “contribution” as a payment, except to the extent that full and adequate consideration is received, unless it is clear from the circumstances that it is not made for political purposes.  (Section 82015(a).)  The sign is considered a “payment”
 from Cal Trans.

Under Regulation 18215(a) (copy enclosed), a payment is made for political purposes if it is:

  “(1)  For the purpose of influencing or attempting to influence the action of the voters for or against the nomination or election of a candidate or candidates, or the qualification or passage of any measure; or

  (2)  Received by or made at the behest of the following or any agent thereof:

  (A)  A candidate;

  (B)  A controlled committee;”...

Pursuant to Regulation 18215(c)(4), a contribution does not include:

  “(4)  A payment made at the behest of a candidate, which is for a communication by the candidate or any other person, that meets all of the following:

  (i)  Does not contain express advocacy;

  (ii)  Does not make reference to the candidate’s candidacy for elective office, the candidate’s election campaign, or the candidate’s or his or her opponent’s qualifications for office; and

  (iii)  Does not solicit contributions to the candidate or to third persons for use in support of the candidate or in opposition to the candidate’s opponent.”

According to the facts of your situation, the Cal Trans sign is only an acknowledgment of your volunteer service to the program.  As long as the sign does not contain express advocacy, make reference to your candidacy or solicit contributions, the sign is not a contribution to you.

Gift
Section 82028(a) defines a “gift” as: 

  “[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status.  Any person, other than a defendant in a criminal action, who claims that a payment is not a gift by reason of receipt of consideration has the burden of proving that the consideration received is of equal or greater value.”  (Emphasis added.)

The emphasized language, “confers a personal benefit on the recipient,” was added last year.  (Stats. 1997, c. 450 (S.B. 124), § 2, eff. Sept. 24, 1997.)  After the amendment, a payment is a gift only if (among other things) it “confers a personal benefit” on the recipient.

(See discussion in Yee Advice Letter, No. A-98-197, copy enclosed.)

We have advised that a payment “confers a personal benefit” within the meaning of Section 82028(a) in circumstances such as the following:

1) The payment is earmarked for the use of a particular public official, or a group of public officials (contrast payments which support the ordinary operations of an agency).

2)  
The payment provides the public official with a benefit such as more comfortable travel arrangements (i.e., a business class ticket instead of coach, or a more expensive hotel) than he or she would have enjoyed but for the payment.  

The sign does not confer a personal benefit on you and it is in accordance with the program procedure to acknowledge the volunteer service that an individual or organization provides.  Accordingly, a sign that acknowledges your volunteer service to the program is not a gift to you. 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  “‘Payment’ means a payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.”  (Section 82044.)





