                                                                    October 1, 1998

Catherine L. DiCamillo

City Attorney

City of South Lake Tahoe

1052 Tata Lane

South Lake Tahoe, California  96150-6324

 Re:  Your Request for Advice

         Our File No. A-98-222
Dear Ms. DiCamillo:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   This advice is also based on the information provided in our telephone conversations of September 17, 1998, and September 21, 1998. 

QUESTION
May South Lake Tahoe City Councilmember Hal Cole participate in decisions that involve entities who are represented by an attorney who has also represented Councilmember Cole?

CONCLUSION
Since the attorney is not a source of income or gift to Councilmember Cole, there is no disqualifying financial interest in the decisions.

FACTS
The city's redevelopment agency has been reviewing two proposed projects for the past eight years, commonly known as the Park Avenue Project and Project 3.  Both of these projects have been represented by the same attorney, Lewis Feldman.  Mr. Cole has been a councilmember for almost 4 years.

On March 12, 1998, Mr. Cole retained Mr. Feldman to represent him on a complex land use issue before the Tahoe Regional Planning Agency (TRPA), the regulatory governmental agency with authority throughout the Lake Tahoe Basin.  Mr. Cole is also a TRPA board member.  The TRPA prohibits its board members from dealing directly with its staff and requires representation by a third party.  

There are only a few attorneys who are experienced and qualified to handle TRPA land use matters.  Mr. Feldman's representation of Mr. Cole consisted of a few meetings and telephone calls, and the writing of one letter to TRPA over an approximate two month period in March and April of 1998.  The April 27, 1998 letter to TRPA's counsel remains unanswered.  Mr. Cole formally terminated his attorney-client relationship with Mr. Feldman in writing on July 2, 1998.

In the course of our telephone conversations, you were able to confirm that Councilmember Cole was charged Mr. Feldman’s regular hourly rate; and that he was charged for all of Mr. Feldman’s time.  In addition, you confirmed that Councilmember Cole has paid all of his attorney’s fees to Mr. Feldman, and that this amount was paid out of the up-front retainer paid to Mr. Feldman at the time he was hired.

Mr. Cole disqualified himself from voting on one issue before the Agency since an individual citizen raised a potential conflict of interest.  Mr. Cole has taken the position that he will continue to abstain from voting on any such issues until he receives a written opinion from the Commission.  

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a councilmember, Mr. Cole is a public official.  (Section 82048.)

Whether a public official has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

  “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

   (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”

Accordingly, a public official may not make, participate in making, or attempt to use his  official position to influence a governmental decision if the decision will have a reasonably foreseeable and material financial effect, distinguishable from the effect on the public generally, on the official, on a member of the official’s immediate family, or on any of the official’s economic interests specified in Section 87103 above.  A potentially disqualifying “economic interest” as defined in Section 87103, includes, any person or business that has been a source of income of $250 or more to Councilmember Cole within 12 months of the decision.

Based on the facts as presented, Mr. Feldman is not a source of income to Councilmember Cole, rather Councilmember Cole was a source of income to Mr. Feldman.  

Councilmember Cole did not receive any discount in the hourly fee charged, or the amount of time charged, and has paid the entire fee in full, thus he did not receive a gift from Mr. Feldman.  Thus, Mr. Feldman is not a potentially disqualifying economic interest to Councilmember Cole. 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Amy Bisson Holloway

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  This amount has been adjusted to $290, to reflect changes is the Consumer Price Index, as set forth in Section 89503(f).





