                                                                   October 13, 1998

David Kaplan

Vice-Chair

Santa Monica Airport Commission

2419 Pier Avenue

Santa Monica, California  90405

 Re:  Your Request for Advice

         Our File No. A-98-224
Dear Mr. Kaplan:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based upon the facts presented to us in your letter, and in the telephone conversations that I had with you on September 25, 1998, and September 28, 1998.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided. 

QUESTIONS
As a member of the Airport Commission for the City of Santa Monica, may you participate in the following:

1.  Decisions regarding how a parcel of land at the airport, known as American Flyers, shall be put to use?

2.  Decisions regarding an administrative rule that governs the flight pattern for helicopters taking off and landing at the airport?

3.  Decisions regarding a master plan for the airport?

CONCLUSION
1-3.  You may not participate in any decision by the Airport Commission that will have a reasonably foreseeable material financial effect on your real property that is distinguishable from the effect on the public generally.

FACTS
You are one of five members of the Airport Commission for the City of Santa Monica (the “city”).  The City of Santa Monica has a population well in excess of 25,000 residents.  The primary function of the Airport Commission is to provide advice and policy recommendations to the Santa Monica City Council, and other city officials, on matters pertaining to the Santa Monica Municipal Airport (the “airport”).  The Airport Commission also has independent authority, which may not be overridden, to approve or reject the appointment of an airport director by the city manager.  (Santa Monica City Charter Section 1016.)

Airport Commissioners are appointed by the city council.  In order to assure that a variety of viewpoints are represented on the Airport Commission, the city council tends to appoint persons who are either neighboring homeowners or airport users.  Neither the city charter nor the city code requires that persons appointed to the Airport Commission belong to either group.

You are a neighboring homeowner to the airport.  The northwestern boundary of the airport, that runs closest to your residence, is approximately 210 feet from your property.

The airport occupies an area of approximately 225 acres.  It is wholly owned by the city, but large portions of it are leased to private parties.

The Airport Commission is about to consider three major issues related to the future operation of the airport.  One issue relates to how a parcel of land, known as “American Flyers,” should be put to use.  American Flyers is a well-defined parcel of land in the southwestern portion of the airport.  At its nearest point, it is located approximately 920 feet from your residence.  From 1966 to 1996, American Flyers was leased to a private party who provided a variety of general aviation services to users of the airport, including parking spaces and tie-downs for aircraft, repair facilities, hangars, fuel, and other related services.  The Airport Commission must now consider whether to recommend to the city that a new lease be entered into with another private party, who will provide similar general aviation services.

Another issue the Airport Commission will be facing is what recommendation to make to the airport director regarding possible changes in the administrative rule that governs the flight pattern for helicopters taking off and landing at the airport.  Helicopters currently take off from the taxiway and runway adjacent to the Supermarine ramp that is located near the center of the north side of the airport.  This location is approximately 1,800 feet from your residence.  They also take off from a helipad area on the south side of the airport, just west of the general aviation building.  This area is about 2,640 feet from your residence.  Helicopter activity generally originates and ends at these two locations, but helicopters are permitted to land anywhere at the airport, provided they can do so safely, and in compliance with applicable law. A group of concerned citizens is asking the airport director to repeal the current administrative rule for the landing and departure of helicopters, and, after conducting a study of the subject, enact a new rule that may specify new take off and landing procedures.

A third issue that the Airport Commission will be addressing is a proposal to create a master plan for the entire airport.  The precise scope of the proposal has not yet been determined, however.

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)

Public Official  

The term “public official” is defined by Section 82048 of the Act, as follows: 

   “‘Public official’ means every member, officer, employee or consultant of a state or local government agency, but does not include judges and court commissioners in the judicial branch of government.”

Regulation 18701(a)(1)
 provides that "member" of a governmental agency
 includes salaried or unsalaried members of a board or commission with decisionmaking authority.  The same regulation also provides that a board or commission possesses decisionmaking authority whenever: 

   "(A)  It may make a final governmental decision; 

   (B)  It may compel a governmental decision; or it may prevent a governmental decision either by reason of an exclusive power to initiate the decision or by reason of a veto which may not be overridden; or 

   (C)  It makes substantive recommendations which are, and over an extended period of time have been, regularly approved without significant amendment or modification by another public official or governmental agency."

Pursuant to Section 1016 of the City Charter, the Airport Commission has independent authority, which may not be overridden, to approve or reject the appointment of an airport director by the city manager.  This means that the Airport Commission has decisionmaking authority, as that term is defined in Regulation 18701(a)(1).  You are therefore considered to be a member of a local governmental agency, and not just a member of an advisory body.  As such, you are a public official who is prohibited by Section 87100 from making, participating in making, or in any way attempting to use your official position as an Airport Commissioner to influence a governmental decision in which you know, or have reason to know, that you have a financial interest.

Governmental Decision
Regulation 18702.1(a) defines what is meant by “making a governmental decision.”  Included in that definition is voting on a matter, appointing a person, obligating or committing one’s agency to a course of action, entering into a contract or agreement on behalf of one’s agency, and determining not to act upon a matter by doing any of those things.

Regulation 18702.2 defines what is meant by “participating in making a governmental decision.”  Included in that definition is preparing or presenting any report, analysis, or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official, and the purpose of which is to influence a governmental decision.

In your request for advice, you discussed three major issues related to the future operation of the Airport, that the Airport Commission is about to focus upon.  The Airport Commission will not be making any governmental decisions regarding these issues.  It will, however, be making recommendations to various city officials for the purpose of influencing the governmental decisions that those officials will be making regarding the issues.  

In one case, the Airport Commission will be rendering advice to various city officials regarding what use is to be made of the American Flyers parcel of land at the airport.  Central to the resolution of that issue is a decision about whether the parcel should be leased to a private party.  The Airport Commission advising or making recommendations to the city’s decisionmakers regarding whether to enter into a lease is participation in this governmental decision, under Regulation 18702.2(b)(2), because it is the issuance of an opinion by the Airport Commission, requiring the exercise of judgment, for the purpose of influencing a governmental decision regarding whether to enter into a contract.

In another case, the Airport Commission will be advising the airport director on what to do about an administrative rule governing helicopter take off and landing patterns at the airport.   The Airport Commission advising or making recommendations to the airport director regarding whether to maintain, repeal, or modify the rule is participation in this governmental decision, under Regulation 18702.2(b)(2), because it is the issuance of an opinion by the Airport Commission, requiring the exercise of judgment, for the purpose of influencing a governmental decision regarding whether to approve a rule.

In the third case, the Airport Commission will be advising various city officials on a general plan for the airport.  The Airport Commission advising or making recommendations to the city’s decisionmakers regarding what to adopt as a general plan is participation in this governmental decision, under Regulation 18702.2(b)(2), because it is the issuance of an opinion by the Airport Commission, requiring the exercise of judgment, for the purpose of influencing a governmental decision regarding approval of a plan. 

In each of these cases, the Airport Commission will be participating in the making of a governmental decision.  As a public official, you would be prohibited from joining with your fellow Airport Commissioners to participate in the making of any of these governmental decisions if you have a financial interest in the decisions.

Economic Interest
Whether you have a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

***

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.” 

In your letter requesting advice, you stated that you own the residence in which you live.  This ownership constitutes a direct interest in real estate that is worth $1,000 or more.  Your ownership interest in your residential property is a potentially disqualifying economic interest under Section 87103(b).  You are therefore prohibited from participating in any governmental decision, including any of the three decisions that you mentioned in your letter, that will have a reasonably foreseeable material financial effect on your residential property, that is distinguishable from the effect on the public generally.
Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

In this instance, it is necessary to individually examine each of the three decisions that you mentioned in your letter, in order to determine if those decisions will have a reasonably foreseeable financial effect on your residential property.

Looking first at the decision regarding the American Flyers parcel, you have not given us specific details about how the parcel would be used under the proposed lease, and what alternative dispositions are being considered for the parcel.  Information of that kind is essential to completely assess the foreseeable economic consequences of the decision.  Based upon the information that you have provided to us, however, it appears that a decision regarding leasing the parcel would have some foreseeable financial effect on your property.  As we understand the proposal currently under consideration, it is to lease the property to a private party who will provide aviation related services, including fuel and aircraft parking facilities.  We would expect the availability or non-availability of these services to affect the number of aircraft that would use the Airport.  As any substantial increase or decrease in the number of aircraft using the Airport would be likely to have an impact on the extent to which the airport’s operations negatively affect your property, it seems reasonable that a decision regarding the lease would have a reasonably foreseeable financial effect on your property.

Looking next at the decision regarding the rule governing the take off and landing patterns for helicopters using the airport, we would similarly conclude that this decision would have a reasonably foreseeable financial effect on your property.  Where and how helicopters take off and land at the airport will necessarily have an impact on the amount of aircraft noise that would be heard on your property.  Any substantial change in the amount of noise that carries from the airport to your property would certainly affect the value of your property.

Then regarding the decision about a general plan for the airport, we can once again conclude that a decision regarding a general plan for the airport would have a reasonably foreseeable financial effect on your property.  A general plan would control how the airport will be developed and utilized in the future.  Due to the airport’s size and close proximity to your property, the manner in which the airport is developed and used would affect the amount of pollution, noise, and traffic congestion in the neighborhood surrounding your property.  It would also affect the overall character of your neighborhood.  Whatever is decided about a general plan for the airport would therefore significantly affect the value of your property.

Materiality
For you to be required to disqualify yourself from participating in a decision, not only must the decision have a reasonably foreseeable economic effect on your property, that effect must also be material.  In determining whether the reasonably foreseeable effects of a decision are material, it is first necessary to determine whether your economic interest in the property is directly or indirectly involved in the decision.

Under Regulation 18704.2(a), your ownership interest in your residential real property is only directly involved in a decision under the following circumstances:

   “(1)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

   (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

   (3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

   (4)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

Your property does not meet any of the above criteria for being considered directly involved in any of the three decisions regarding the airport that you mentioned in your letter.  Accordingly, your property would only be indirectly involved in those decisions.  (Regulation 18704.2(b).)

Regulation 18705.2(b) sets forth the standards for determining whether an official’s real property interest, that is only indirectly involved in a decision, is materially affected by the decision.  In its relevant parts, Regulation 18705.2(b) provides:

   "(1) The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies: 

   (A) The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no foreseeable financial effect upon the official's real property interest.

* * *

   (C) The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of: 

   (i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or 

   (ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”

To apply the standards set forth in Regulation 18705.2(b), it is obviously necessary to know what would be considered the distance between your property and the property that is the subject of each of the three decisions.  The plain language of Regulation 18705.2(b) requires that the distance be measured from the boundaries of your property to the nearest boundary of the property affected by the decision.  We have interpreted this language, in an earlier version of the same regulation, to mean that where a decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the distance may be measured from the official’s property line to that clearly defined and specifically affected portion of the other property. (McMillan Advice Letter, No. I‑92‑118.)
  However, when a decision or series of decisions affects the entire property, or where decisions affecting an isolated site within the property are inextricably linked to the entire property, we have concluded that the distance should be measured from the official’s property line to the nearest boundary of the entire property. (Nord Advice Letter, No. A‑82‑038; Ball Advice Letter A-98-124.)

Applying these ideas to the three decisions that you discussed in your letter, it appears that the American Flyers parcel, which is the subject of the leasing decision, is a clearly defined, specific, and isolated site.  As such, that parcel alone may be considered the subject of the leasing decision, unless a decision regarding the lease would be far-reaching enough to affect the entire property.  The other two decisions, regarding a flight pattern for helicopters, and a general plan for the airport, clearly would affect the entire airport property.

We may now analyze the materiality of the financial effect of each of these decisions on your real property interest.

The American Flyers Lease
If we assume that a decision regarding leasing the American Flyers parcel will not affect the operations of the entire airport, then the materiality standard of Regulation 18705.2(b)(1)(C) would apply, because the American Flyers parcel is located approximately 920 feet from your residential property line.  In that case, a decision regarding the lease would not affect your property interest materially unless it would affect the fair market value of your property by $10,000 or more, or would affect the rental value of your property during a twelve month period by $1,000 or more.

Alternatively, if we assume that a decision regarding leasing the American Flyers parcel will affect the operations of the entire airport, then the materiality standard of Regulation 18705.2(b)(1)(A) would apply, because the northwestern boundary of the airport is only 210 feet from your residential property line.  In that case, any financial effect on your real property interest would be considered material, because your property is within 300 feet of the nearest airport boundary.

The Administrative Rule and the General Plan
Having concluded that decisions regarding the administrative rule governing the take off and landing patterns for helicopters, and a general plan for the airport, both affect the entire airport, the materiality standard set forth in Regulation 18705.2(b)(1)(A) applies to each of these decisions.  Accordingly, any financial effect that these decisions would have on your property interest would be deemed material.

Upon concluding that these decisions would have a reasonably foreseeable financial effect on your residential property interest, you must disqualify yourself from participating in these decisions unless the effect of these decisions on your property interest is not distinguishable from the effect on the general public.

Public Generally 

Even when your economic interest in your residential property may be materially affected by a decision, you may still participate in the decision if the effect on your interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect your interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707(b).)
  

Regulation 18707(b)(1) defines the term “significant segment,” in relevant part, as follows: 

   “(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

***

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or

*** 

   (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or,

   (D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”
Without having been provided all of the specific details for each of the three decisions that you discussed in your letter, we are not able to determine the extent to which each of these decisions would affect other individuals, property owners, home owners, and households in Santa Monica.  We therefore cannot presently determine whether any of the three decisions would affect a significant segment of the public, as defined in Regulation 18707(b)(1), in a manner that is not distinguishable from the manner in which the decision would affect your residential property interest.  You should, therefore, examine the specific facts that relate to each of these decisions, and apply the above-quoted standards to determine if the public generally exception would allow you to participate in any of these decisions.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  On October 1, 1998, the Commission approved a reorganization of the existing conflict-of-interest regulations, in order to make those regulations easier to understand and apply, without changing their substance.  This reorganization repeals former Regulations 18700-18720, and incorporates their substance into new Regulations 18700-18708.  The Commission is now basing its advice on the new regulations.  Copies of the new regulations are enclosed with this letter. 


�  Under Section 82041, a local governmental agency is defined as “a county, city, or district of any kind including school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”


� Councilmember McMillan owned property within 300 feet of city�owned land.  The city�owned land consisted of the city hall, a local television studio, a public library, and a parking lot.  The possibly disqualifying city council decision concerned the public library.  The distance from Councilmember McMillan's property to the library site was greater than 300 feet but within 2,500 feet.  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city�owned land, the shorter distance was to be used.


 


�  The more favorable provisions of Regulation 18707.4 are not applicable to your situation, because the City Charter provisions that authorize the creation of the Airport Commission do not contain a finding and declaration that the person appointed to your seat on the Airport Commission is there to represent and further the interests of a specific economic interest, such as the interests of neighboring homeowners.  (Regulation 18707.4(a)(1).) 






