                                                                    November 5, 1998

Brian M. Libow

City Attorney

City of San Pablo

One Alvarado Square

San Pablo, California  94806

 Re:  Your Request for Advice

         Our File No. A-98-238
Dear Mr. Libow:

This letter is in response to your request for advice on behalf of Councilmember Shirley Wysinger regarding the provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based upon the facts presented to us in your letter, and in the attachments that you delivered to us on October 26, 1998.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided. 

QUESTION
May Councilmember Wysinger participate in decisions regarding renovation of the El Portal Shopping Center that implement, but do not change, the policy decisions that have already been made regarding the renovation?

CONCLUSION
Councilmember Wysinger may not participate in any decision by the city council or the redevelopment agency that will have a reasonably foreseeable material financial effect on her real property interest that is distinguishable from the effect on the public generally.

FACTS
Shirley Wysinger is a councilmember and vice mayor for the City of San Pablo.

Ms. Wysinger owns and resides in a condominium that is located within 300 feet of the El Portal Shopping Center in San Pablo.

The El Portal Shopping Center (the “shopping center”) consists of three separately owned parcels of property.  Parcel A (Nationwide) is approximately 20 acres, including 288,300 square feet of retail/commercial space.  Parcel B (Detrick) is approximately five acres, including 56,017 square feet of retail/commercial space.  Parcel C (Mervyn's) is approximately ten acres, including 134,421 square feet of retail/commercial space.  Although each of the parcels is separately owned, they join together, without any obvious division between them, to form the shopping center.

The shopping center is located within the Tenth Township Redevelopment Project area.  As part of this redevelopment project, San Pablo’s redevelopment agency approved a Disposition and Development Agreement (“DDA”) with a developer, El Portal, LLC, providing for redevelopment and rehabilitation of the shopping center into “the San Pablo International Marketplace.”  Ms. Wysinger abstained from participating in discussions or voting on the DDA, as well as several other subsidiary motions concerning the redevelopment and rehabilitation of the shopping center.  

El Portal, LLC has already acquired parcels A and C of the shopping center.  It is now in negotiations with Detrick, the owner of parcel B, to acquire that parcel too.

There are several more matters involving renovation of the shopping center that will come before the city council or redevelopment agency over the next 12 months.  Ms. Wysinger would like to discuss and vote on these matters, if it is appropriate for her to do so.  These matters include: 

   1) Authorization for the redevelopment agency to purchase parcel B from Detrick, and sell it to the developer; 

   2) Authorization to start the condemnation process if the agency and Detrick cannot reach an agreement on the purchase price; 

   3) Tenant improvements for a community resource building, to be located on parcel A; 

   4) San Pablo International Marketplace sign package approval; 

   5) Acquisition of property and its sale to the developer for the footing for an archway announcing the “San Pablo International Marketplace,” to traverse San Pablo Avenue on the westernmost edge of the shopping center; 

   6) Approval of leases for space in the community resource center (library, day care, community center); and 

   7) Approval for off-site sign(s) advertising the International Marketplace. 

 
(These signs may be located more than 2,500 feet from Ms. Wysinger’s residence.)

All of the above listed matters are discussed in the DDA, that the redevelopment agency already approved.  By adopting the DDA, the redevelopment agency approved: 1) constructing an archway across San Pablo Avenue, subject to obtaining any necessary property rights; 

2) installing additional directional signs around the perimeter of the shopping center, subject to obtaining necessary property rights; 3) erecting a freeway sign, subject to obtaining necessary property rights; and 4) utilizing the former Safeway building on parcel A for a community resource center, library, and child care center, and for small commercial and retail business enterprises.  The DDA further contemplates that the redevelopment agency would, if necessary, schedule a hearing to consider adoption of a Resolution of Necessity, authorizing acquisition of parcel B by eminent domain.

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a councilmember and a vice mayor for the City of San Pablo, Ms. Wysinger is considered to be a public official.  (Section 82048.)

Economic Interests
Whether Ms. Wysinger has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

***

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.” 

In your letter requesting advice, you stated that Ms. Wysinger lives in a condominium, which she owns.  This ownership constitutes a direct interest in real estate that is worth $1,000 or more.  A direct interest in real estate is a potentially disqualifying economic interest under Section 87103(b).  Ms. Wysinger is therefore prohibited from participating in any governmental decision, including any governmental decision regarding renovation of the El Portal Shopping Center, that will have a reasonably foreseeable material financial effect on her real estate interest, that is distinguishable from the effect on the public generally.

Once a public official’s economic interests have been identified, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on any of the economic interests that have been identified.  There are three steps to making this evaluation.  First, the official must determine whether his or her economic interests will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Second, the public official must select the appropriate standard for determining whether the financial impact of the decision on any particular economic interest will be material.  (Regulation 18700(b)(5).)  Third, the public official must determine whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement
Under Regulation 18704.2(a), Ms. Wysinger’s ownership interest in her residential real property is directly involved in a decision under the following circumstances:

   “(1)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

   (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

   (3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

   (4)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

Ms. Wysinger’s interest in her condominium does not meet any of the above criteria for being considered directly involved in any of the decisions that you mentioned regarding the shopping center.  Accordingly, her real property interest would only be indirectly involved in those decisions.  (Regulation 18704.2(b).)

The Appropriate Materiality Standard
Regulation 18705.2(b) sets forth the standards for determining whether an official’s real property interest, that is only indirectly involved in a decision, is materially affected by the decision.  In its relevant parts, Regulation 18705.2(b) provides:

   “(1)  The effect of a decision is material as to real property in which an official has a direct, indirect or beneficial ownership interest (not including a leasehold interest), if any of the following applies:

   (A)  The real property in which the official has an interest, or any part of that real property, is located within a 300 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision, unless the decision will have no foreseeable financial effect upon the official's real property interest.

* * *

   (C)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of: 

   (i)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or 

   (ii)  Will affect the rental value of the property by $1,000 or more per 12 month period.”

To determine which of the standards set forth in Regulation 18705.2(b) applies to Ms. Wysinger’s real property interest, it is obviously necessary to know what would be considered the distance between Ms. Wysinger’s property and the property that is the subject of each of the decisions.  The plain language of Regulation 18705.2(b) requires that the distance be measured from her property to the nearest boundary of the property affected by the decision.  We have interpreted this language, in an earlier version of the same regulation, to mean that where a decision only affects a clearly defined, specific and isolated site, such as a specific building on a large tract of land, the distance may be measured from the official’s property to that clearly defined and specifically affected portion of the other property.  (Krauel Advice Letter, No. I‑92‑118.)
  However, when a decision or series of decisions affects the entire property, or where decisions affecting an isolated site within the property are inextricably linked to the entire property, we have concluded that the distance should be measured from the official’s property to the nearest boundary of the entire property.  (Nord Advice Letter, No. A‑82‑038; Ball Advice Letter, No. A-98-124.)

Applying these ideas to the decisions that you discussed in your letter regarding renovation of the El Portal Shopping Center, it appears that the decisions regarding purchasing, condemning, improving, leasing, etc. certain individual parcels of land within the shopping center would significantly affect the shopping center as a whole, and not just the individual parcels to which they relate.  As such, the property that would be considered the subject of these decisions would be the El Portal Shopping Center as a whole, and not just the individual parcels to which the decisions relate.  According to your letter, the distance between Ms. Wysinger’s property and the shopping center is less than 300 feet, so the distance between her property and the property that is the subject of these decisions would be less than 300 feet.

Similarly, decisions regarding signs for the renovated shopping center would also be considered to have the shopping center as their subject, even though some of the signs would be located on parcels of land that are separate and apart from the shopping center itself.  This is because the signs are intended to serve the shopping center, rather than just the parcels upon which the signs are situated, by attracting customers to the shopping center.  So the distance between Ms. Wysinger’s property and the property that is the subject of these decisions would also be less than 300 feet. 

Having concluded that the decisions would affect property that is located less than 300 feet from Ms. Wysinger’s property, the materiality standard set forth in Regulation 18705.2(b)(1)(A) would be the appropriate materiality standard to apply to each of the decisions.  This standard is a “one-penny” rule.  Under this standard, any reasonably foreseeable financial effect on her property interest, that flows from the decisions, would be deemed material.
Foreseeability
Whether the financial consequences of a decision are reasonably foreseeable at the time a governmental decision is made depends on the facts of each particular case.  An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it 

not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)

As the El Portal Shopping Center is such a significant part of the neighborhood that surrounds Ms. Wysinger’s condominium complex, any decision that would substantially affect the character of that shopping center would necessarily have a reasonably foreseeable financial effect upon Ms. Wysinger’s interest in her condominium.  Stated simply, the more the El Portal Shopping Center is enhanced as a community resource, the more valuable her condominium will become, due to its close proximity to the shopping center.  Conversely, the more the shopping center becomes a liability to the community, the less valuable her condominium will become, for the same reason.

In your letter, you point out that the upcoming decisions regarding renovation of the shopping center are merely decisions implementing policy decisions that were already made, in Ms. Wysinger’s absence, to renovate the shopping center in a certain manner.  Although that may be true, it does not alter the basic question that must be answered for each of the decisions: Will the decision have any financial effect (even if it’s just one penny’s worth) on Ms. Wysinger’s interest in her condominium?  If the answer is “no,” then she does not have a conflict of interest.  (Regulation 18705(c)(2).)  But if the answer is “yes,” then, according to the materiality standard that applies to her interest, she has a conflict of interest, and is required to disqualify herself from participating in the decision, unless the “public generally” exception applies.

The two decisions regarding whether to purchase or to condemn parcel B at the shopping center, so that the parcel can be renovated, would certainly have some financial effect upon Ms. Wysinger’s real property interest.  This is because these decisions are essential to the shopping center renovation occurring.  Any decision that is necessary for the city to actually go forward with the renovation would inevitably have some financial effect on Ms. Wysinger’s neighboring residence, because the renovation will affect the value of her residence.  These decisions would therefore have a reasonably foreseeable material financial effect upon her property interest.

Decisions about the making of improvements to Parcel A, and leasing space at Parcel A, may or may not have a financial effect upon Ms. Wysinger’s real property interest.  This determination would depend upon the nature of the improvements and the leasing arrangements that are being considered.  If it is substantially likely that any of these decisions would have the effect of making Ms. Wysinger’s condominium a more or less desirable property to own or to rent, and therefore more or less valuable, then that decision would be considered to have a reasonably foreseeable material financial effect upon her property interest, and she must disqualify herself from participating in that decision.    

Finally, decisions regarding the design and placement of new signs for the renovated shopping center could also have some financial effect upon Ms. Wysinger’s property interest, depending upon the nature of the sign proposals being considered.  Again, the question to be answered for each of these decisions is whether it is substantially likely that the decision would have the effect of making Ms. Wysinger’s condominium a more or less desirable property to own or to rent, and therefore more or less valuable.  Such a determination would have to depend upon the specific details of what is being considered regarding the signs.

Public Generally 

Even when it is reasonably foreseeable that Ms. Wysinger’s economic interest in her residential property may be materially affected by a decision, she may still participate in the decision if the effect on her interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect her interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707(b).) 

Regulation 18707(b)(1) defines the term “significant segment,” in relevant part, as follows: 

   “(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

***

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or

*** 

   (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or,

   (D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”

Without having been provided all of the specific details for each of the decisions that you discussed in your letter, we are not able to determine the extent to which each of these decisions would affect other individuals, property owners, home owners, and households in San Pablo, or that portion of San Pablo that Ms. Wysinger was elected to represent.  We therefore cannot presently determine whether any of the decisions would affect a significant segment of the public, as defined in Regulation 18707(b)(1), in a manner that is not distinguishable from the manner in which the decision would affect her residential property interest.  With your assistance, she should therefore examine the specific facts that relate to each of these decisions, and apply the above-quoted standards to determine if the public generally exception would allow her to participate in any of those decisions from which she would otherwise be disqualified.
If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  Councilmember McMillan owned property within 300 feet of city�owned land.  The city�owned land consisted of the city hall, a local television studio, a public library, and a parking lot.  The possibly disqualifying city council decision concerned the public library.  The distance from Councilmember McMillan's property to the library site was greater than 300 feet but within 2,500 feet.  The Commission advised that the greater distance was the proper measure for that decision so long as the decision was limited to the library site.  If the decision concerned all the city�owned land, the shorter distance was to be used.


 





