                                                                    October 22, 1998

Peter E. Tracy

Town Attorney

The Town of Mammoth Lakes

Post Office Box 485

Bishop, California  93515

 Re:  Your Request for Advice

         Our File No. A-98-243
Dear Mr. Tracy:

This letter is in response to your request for advice on behalf of Community Development Director Michael Vance regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does Director Vance have a conflict of interest in decisions relating to applications submitted by Intrawest Corporation if the director’s spouse enters into a contract with the corporation?

2.  If the director does have a conflict of interest, does the rule of “legally required participation” permit the director to participate in such decisions?

CONCLUSIONS
1.  Yes.  When the agreement becomes legally enforceable, Director Vance will have a conflict of interest in any decision relating to the corporation’s development applications.

2.  No.  Pursuant to the Commission’s opinion, In re Maloney (1977) 3 FPPC Ops. 69, the rule of legally required participation does not apply to your facts.

FACTS
The Town of Mammoth Lakes is a resort community of approximately 5,000 permanent residents located on the east side of the Sierra Nevada.  Although Mammoth is best known for skiing, it is a year-round destination resort community.  The town is presently experiencing rapid and dramatic development.

Michael Vance is the town’s Community Development Director.  In that capacity, he oversees virtually all development approvals in the town.  The community development director directs the activities of the Community Development Department, which include zoning, building, engineering and code enforcement; advanced and current planning and redevelopment; coordinating activities with other departments; and providing highly complex staff assistance to the town manager and the town council.  

The director’s essential duties include:  1) supervising the administration of the general plan, land use ordinances and development policies; 2) directing community development studies and projects; 3) preparing complex reports; 4) supervising preparation of zoning, land development, building and land use regulations; 5) drafting ordinance revisions; 6) interpreting ordinances and regulations as they apply to development applications; 7) conferring with builders, engineers, contractors, attorneys, architects and the public concerning department procedures, interpretation and application of town planning policies and ordinances and conditions imposed on approved applications; 8) serving as technical advisor to the town manager, town council, redevelopment agency and local transportation commission on community development matters; 9) developing comprehensive recommendations for management use; 10) advising and assisting the town manager, town council, planning commission, redevelopment agency and local transportation commission with respect to community planning issues and problems, pending cases and the involvement and application of established town policies and ordinances; 11) acting as secretary to the planning commission and director of the redevelopment agency; 12) supervising preparation and maintenance of division records, maps, charts and related materials; and 13) meeting with commissions and the public in small and large groups to discuss town and development policies, practices and problems.

Intrawest Corporation (“Intrawest”) is a multinational resort development company.  Through its various subsidiaries in the town (including Intrawest U.S. Holdings), Intrawest is a major developer in Mammoth.  Intrawest has numerous development applications before the town.  The director’s spouse has proposed to enter into a contract with Intrawest.  Her duties would include performing market analyses for Intrawest’s existing and approved Juniper Springs Lodge.  She would receive $2,916.66 per month during the contract period.  At this time, she has not accepted any money from Intrawest.

ANALYSIS
Conflict of Interest Rules, Generally
The people of the State of California enacted the Political Reform Act by initiative in 1974.  The purpose for the conflict‑of‑interest provisions of the Act is to ensure that public officials, whether elected or appointed, perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  In furtherance of this goal, section 87100 of the Act  provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Regulation 18700(a).)  As the Community Development Director, Mr. Vance is a public official for purposes of the Act.  (Section 82048.)

What are the official’s economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, on a member of his or her immediate family, or on, among other enumerated economic interests, a source of income of $250 or more in value, provided to, received by or promised to the official within 12 months before the decision is made.  (Section 87103(c).)

The director’s spouse is considering entering into a contract with Intrawest.  The definition of  “income” includes the community property interest in the income of a spouse, which we have advised is 50 percent of the spouse’s income.  (Section 82030(a); Wilson Advice Letter, No. A-98-186.)  The term “income” also includes income which has been promised but not yet received, if a legally enforceable right to the promised income exists.  (Regulation 18703.3(a).)  The director has an economic interest in income provided to, received by or promised to his spouse.  Therefore, when the contract between Intrawest and his spouse becomes legally enforceable, the director will have an economic interest in Intrawest.

Accordingly, if Intrawest becomes a source of promised income to the director, he may not make, participate in making or use his official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on Intrawest.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interests?
Once the official identifies his or her economic interests, he or she must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.
  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then apply the appropriate standard to determine whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  Once the official finds the applicable materiality standard, the official must determine whether it is reasonably foreseeable that the materiality standard will be met.  (Regulation 18700(b)(6).)

1.  Is the economic interest directly or indirectly involved in the decision?
A source of income is directly involved in a decision if the person initiates, is the named party in or is the subject of the proceeding.  (Regulation 18704.1(a) (formerly 18702.1(b)).)  A source of income is the “subject of a proceeding,” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the person.  (Regulation 18704.1(a)(3).)  A source of income not directly involved in a governmental decision is indirectly involved in the decision.  (Regulation 18704.1(a)(4).)

Intrawest has numerous development applications before the city.  Intrawest will be directly involved in any decision regarding these applications.

2.  What is the appropriate materiality standard?

Generally, if the official’s source of income is directly involved in a decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.3(a) (formerly 18702.1(a)(1)).)

If an official’s source of income is indirectly involved in a decision, the official must locate the applicable monetary threshold to determine whether the effect of the decision is material.  For business entities indirectly involved in a decision, the appropriate standard to determine materiality is contained in regulation 18705.1(b) (formerly 18702.2)).  The standards provided in the regulation are based on the financial size of the business entity.  You have not requested assistance regarding a decision in which Intrawest is indirectly involved.

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantially likelihood that it will occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  When the effect of a decision is deemed to be material under the applicable materiality regulation, the official must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one-penny” rule—if any financial effect is reasonably foreseeable, the official will have a disqualifying financial interest in the decision.  As a general rule, it is reasonably foreseeable that a decision to approve a development application will have a financial effect on the applicant.

Accordingly, if Intrawest becomes a source of promised income to the director by entering into a legally enforceable agreement with the director’s spouse, the director will be required to disqualify himself from participating in any decision relating to the corporation’s development applications.

Rule of Legally Required Participation
Even though an official has a financial interest in a decision, the official may still be permitted to participate in the decision under the rule of “legally required participation.”  (Section 87101.)  Regulation 18708 interprets this exception and provides:

  “(a)  A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.”  (Regulation 18708(a), emphasis added.)

Applying the exception to your facts, the inquiry is whether an alternative source of decision, other than Director Vance, exists.  The Commission addressed this issue in its opinion, In re Maloney (1977) 3 FPPC Ops. 69 (copy enclosed).  The issue was whether the rule of legally required participation applied to permit a county surveyor to participate in a decision in which he had a conflict of interest.  The Commission opinion included the following discussion:

  “[I]n this case there is nothing in state law or county ordinance that dictates that only the incumbent surveyor-engineer contractor may act.  Another person may be appointed to act in his stead in those instances where he has a conflict of interest.  Even in those cases where all Glenn County qualified engineers or surveyors are disabled from acting because of conflicts, there is no need to apply the “legally required participation” doctrine.  It appears likely that it would be a relatively simple matter to find a qualified surveyor or engineer from an adjoining county to provide the services which the Glenn County engineers and surveyors cannot provide because of disqualification.”  (Maloney, 3 FPPC Ops. at 75.)

In the opinion, the Commission cited a case applying the common law “rule of necessity,” an analogue to the rule of legally required participation.  In that decision, the court contrasted the situation of a city councilmember voting on the creation of a parking district in which the official had an interest in real property and that of a special attorney supervising proceedings that related to the creation of an assessment district in which the attorney owned property.  (Jeffery v. City of Salinas (1965) 232 Cal.App.2d 29.)  The court pointed out that:

  “[T]he rule that a councilman interested in property within a proposed district is not disqualified from acting in the formation of the district is one of necessity.  There is no one to take his place on the council if he were thereby disqualified.  As to special attorneys, the rule would not necessarily apply.  The council is not required to employ any particular attorney.”  (Jeffery v. City of Salinas, supra at 40.)

Applying the Maloney opinion, we previously advised that the rule of legally required participation did not permit a city manager who received gifts from the National Football League to participate in a decision to bid for an upcoming superbowl.  (Higginbothem Advice Letter, No. A-93-301.)  Accordingly, consistent with past advice, we find that the rule of legally required participation would not apply to your facts.  The concept of legally required participation was not included in the Act merely to alleviate the additional costs and inconvenience associated with seeking an alternative source of decision.  (Maloney, supra at 76.)

If you have any other questions regarding this matter, please contact me at (916) 322-5660.







Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  On October 1, 1998, the Commission renumbered and made technical changes to its regulations interpreting the conflict-of-interest provisions of the Act.  I have enclosed information describing those changes.





