
This letter is SUPERSEDED by the 2006 amendments to regulation 18942.  Regulation 18942 clarified the Commission’s interpretation of Government Code section 82028, which provides exceptions to the definition gift and exceptions to the gift limits.  Amended regulation 18942 clarifies that under the exception to the definition of gift under 18942(a)(8), “gifts exchanged” includes food, beverages, entertainment and nominal benefits provided on holidays, birthdays or similar occasions by an honoree, or another individual, other than a lobbyist, hosting an event.  In addition, the exceptions to the definition of gift under regulation 18942 do not apply to lobbyists or non-individuals such as corporations and organizations.
                                                                    November 3, 1998

Rene Auguste Chouteau

Office of the City Attorney

City of Santa Rosa

P.O. Box 1678

Santa Rosa, California  95402-1678

 Re:  Your Request for Advice

         Our File No. A-98-246
Dear Mr. Chouteau:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You are writing on behalf of the Mayor of Santa Rosa,

Ms. Sharon Wright.  

Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTIONS
1.  Is Mayor Wright required to disclose any or all of the flowers or food and beverages provided for her husband's funeral and memorial reception on her annual Statement of Economic Interests?

2.  If the answer to the above question is yes, is some portion of the flowers and/or food and beverages attributable to other members of the family and other participants who attended the funeral and the memorial gathering?
CONCLUSIONS
1.  The flowers and food (including beverages) sent or brought to the funeral service and subsequent family gathering are not reportable gifts under the Act.

2.  This question need not be answered since the gifts are not reportable under the Act.


FACTS
The mayor's husband, Jay Stromgren, passed away on August 29, 1998.  His funeral was held on September 1, 1998.  Approximately 36 persons, families, or private and public entities sent flowers in honor of Mr. Stromgren for the funeral.  The donors span the range from a number of private citizens to other cities in Sonoma County.

Throughout his career, Jay Stromgren had been well known in the Santa Rosa community, not only as a bank employee, but as a volunteer both for public agencies such as the Sonoma County Office of Education, for which he served for many years on the personnel board, and nonprofit corporations, such as the Burbank Housing Corporation which provides low-income housing throughout Sonoma County.  As a consequence, many individuals and members of public and private bodies sent flowers to his funeral including the following:  Memorial Hospital; the Town of Windsor; the Sonoma County Office of Education; the City of Cloverdale; the Sonoma County Board of Supervisors; the City of Healdsburg; and The Active 20-30 Club.  In many cases, the flowers were addressed to Jay Stromgren and in other cases to the Stromgren Service or to Sharon Wright and family or, in a few instances, to Sharon Wright. You have not specifically asked each and every person or organization that sent flowers how much those flowers cost; however, your research indicates that, in general, smaller plants or containers of flowers cost between $25 and $50 and the larger easel sprays which were delivered directly to the church cost between $100 and $150.

Following the funeral service, many of the attendees paid their respects to the family at the family home.  In addition to Mayor Wright, the family includes Rebekah Stromgren, Jay Stromgren's mother; two of Mr. Stromgren' s children by a former marriage, Brent Stromgren and Aimee Stromgren; one of Mayor Wright's children by a former marriage, Jeff Figeira; two children who had been informally adopted by Mayor Wright and Jay Stromgren, Rob Fisher and Paul Nighswonger; Jeff Figeira's wife, Stephanie; Mr. Stromgren's uncle, Tyko Enbom;

Mr. Stromgren's two cousins, Brian Enbom and Phil Bollander, their respective wives, Diane and Jan, and Brian's daughter, Lena; Mayor Wright's brother, Richard Seifried; Mayor Wright's nieces, Trina Kruswickie and Toni DiJulio, and Toni's husband, Tony, and daughter, Claudia; and Sharon Wright's brother-in-law, Mike Figeira and his wife, Christy.  In addition to the family members, approximately 200 friends of the family attended the gathering at the family home.

The gathering was a potluck affair and a number of the participants brought casseroles, plates of food, and other items of nominal value to be consumed by the participants.  In addition, the National Bank of the Redwoods, Jay Stromgren's employer, sent five trays of delicatessen food with a value of approximately $350.  This food was only partially consumed by the participants, and the leftovers, consisting of approximately three partial trays with a value of approximately $100, were donated to the Family Services Center, a nonprofit corporation which provides services to homeless families.  Mayor Wright and her son Jeff purchased approximately $486 worth of food for the memorial reception.  In addition, one of the participants supplied beverages totaling $192.20 which were consumed by the participants.

ANALYSIS
Mayor Wright is an elected officer as that term is defined under Section 82020 of the Act.  When a payment is made to an elected official and the elected official does not provide consideration of equal or greater value in exchange, the payment is either a political contribution or a gift to that elected official.
  A payment made for a political purpose is a contribution.  (Section 82015; Regulation 18215.)  A payment that confers a personal benefit on the elected official, for which consideration of equal or greater value is not received, is a gift.  (Section 82028.)  The payments, in the form of flowers and food, sent or brought to Mr. Stromgren’s service and subsequent family gathering were provided as personal acknowledgments of his passing; consequently, these payments were gifts, not contributions.

A gift is deemed to have been received when the recipient knows that he or she has actual possession of the gift or takes any action exercising direction or control over the gift.  (Regulation 18941.)  If an elected official enjoys the direct benefit of a gift or exercises direction and control over it, even if the gift is nominally designated for a member of the elected official’s family, the full value of the gift will be attributable to the elected official.  (Regulation 18944.)  Even though you note that the flowers sent to the service were addressed not solely or exclusively to Mayor Wright, we conclude that, as the surviving spouse, Mayor Wright directly enjoyed the benefit of the flowers and exerted direction and control over those gifts in receiving and using them for the service.  Similarly, with respect to the food brought to the family gathering at the family home,
 Mayor Wright accepted the food into her home and exercised her discretion in using it for the entertainment of her guests.  Accordingly, we conclude that the gifts of flowers and food were gifts to Mayor Wright alone.

Section 87207 requires an elected official to report on his or her annual statement of economic interests gifts totaling $50 or more (the disclosure includes the name and address of each source, together with a general description of the business activity of the source).  Presently, no elected official may receive a gift valued at more than $290 from a single source in a calendar year.  (Section 89503; Regulation 18940.2.)  According to your valuations, most of the flowers are of a reportable amount.  You do not provide a valuation for the potluck items, but we assume most of those do not reach the $50 threshold for reporting.  The delicatessen trays and beverages are of a value for which reporting is required.  None of the gifts received by the mayor exceed the $290 gift limit.

While it appears from your facts that most of the flowers and some of the food, would need to be reported by Mayor Wright under ordinary circumstances, the Commission has recognized that some gifts to a public official do not result in transactions that are governed by the Act.  In its opinion, In re Cory (1975) 1 FPPC Ops. 153, the Commission held that the financial disclosure provisions of the Act are premised on the notion that only “[a]ssets and income of public officials which may be materially affected by their official action should be disclosed ....”  The Commission also commented:

   “In any tolerable society, people lend assistance to their acquaintances and even to strangers in ways which have theoretical economic value but do not, in any real sense, represent economic transactions.  It is absurd to suppose that the repairing of a fence by a neighbor, the offering of a ride, the fixing of a flat tire or hundreds of similarly friendly acts are “gifts” which must be reported under the Act.  Just as volunteer services in political campaigns represent little threat to the electoral process and, therefore, are excluded from the definition of ‘contribution,’... everyday acts of fellowship constitute little threat to the integrity of public officials.”  (Id. at pgs. 2-3.)

We believe that the persons
 who sent flowers to the funeral service and who brought food to the family gathering (including the delicatessen trays and the beverages) were engaging in ordinary acts of fellowship that do not need to be reported under the Act even for those gifts that reach the $50 reporting threshold.
  Consequently, Mayor Wright need not itemize these gifts on her statement of economic interests.  

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:jlw

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  A payment is defined under Section 82044 of the Act as a “payment, distribution, transfer, loan, advance, deposit, gift or other rendering of money, property, services or anything else of value, whether tangible or intangible.”


�  You are correct that under Section 82028(b), a payment that is given to an elected official that is, in turn, donated to a nonprofit organization, is not a gift to the elected official (provided the elected official takes no tax deduction related to the donation).  The platters of food provided by the National Bank of the Redwoods that were donated by Mayor Wright to the Family Services Center would appear to meet this test as long as Mayor Wright claims no tax deduction for the donation.


�  We assume the reference in your letter to the “family home” is to the home that was shared by Mayor Wright and Mr. Stromgren.


�  As mentioned previously, we agree that the value of the gift of food provided by the National Bank of the Redwoods may be reduced by the amount donated to the Family Services Center (assuming no tax deduction is taken).  According to your calculations, this would value the gift from the bank at $250. 


�  Under the Act, “persons” is an all-inclusive term which includes individuals, corporations, partnerships, etc.  (Section 82047.)


�  The conclusion of this letter is in large part motivated by the fact that all gifts given to Mayor Wright were of relatively nominal value and appropriate for gifts of “neighborliness” in response to a death.  The conclusion of this letter is limited to the facts presented herein, and Commission advice may not be the same given different facts and circumstances.  (For example, see Dorsey Advice Letter, No. A-86-248 and Solario Advice Letter, No. A-97-092.)





