                                                                    November 12, 1998

Guy D. Petzold

Deputy City Attorney

City of Stockton

425 North El Dorado Street

Stockton, California  95202

 Re:  Your Request for Advice

         Our File No. A-98-251
Dear Mr. Petzold:

This letter is in response to your request for advice on behalf of Gary Giovanetti regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please be advised that our advice is limited only to the Act and does not address other provisions of law, such as Government Code Section 1090. 

QUESTION
May Mr. Giovanetti participate in city council decisions regarding the San Joaquin County Council of Governments (“COG”) if COG becomes a source of income to him?

CONCLUSION
Mr. Giovanetti may not participate in any decisions regarding COG if it is reasonably foreseeable that a city council decision will have a material financial effect on COG.

FACTS
Gary Giovanetti was just elected to the Stockton City Council.  He is an insurance agent and works as an employee for an insurance company in which he has no ownership interest. 

Mr. Giovanetti would like to sell a general liability insurance policy to COG.
 

COG is a joint powers authority formed under Government Code Section 6500 and is

a local government agency (Government Code Section 82041).  It functions as a regional transportation public agency that coordinates major transportation projects throughout San Joaquin County.  According to the COG bylaws, the Stockton City Council appoints two councilmembers to the COG board and periodically enters into agreements with COG for revenue sharing and various other governmental issues.

ANALYSIS
The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her immediate family or on, among other things: 

“(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1000) or more.

(b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1000) or more.

(c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

(d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

(e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250) or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.” 

Section 87103(a)‑(e).

The Act defines “public official” as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  As an elected council member,                  Mr. Giovanetti is a public official who is subject to the conflict-of-interest provisions of the Act.  Therefore, he may not participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on any of his economic interests.  Under the Act, income is generally a disqualifying interest.

Regulation 18703.3(c)(2) defines commission income as “gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.”  Commission income is received when it is paid or credited.  The sources of commission income to an insurance broker or agent include:

(i)  The insurance company providing the policy;

(ii)  The person
 purchasing the policy; and

(iii)  The brokerage firm, agency, company, or other business entity through which the broker or agent conducts business.  (Regulation 18703.3(c)(3)(A).)

Therefore, if Mr. Giovanetti sells a liability policy to COG, COG would be a source of income to him.

Section 82030(b)(2) exempts “salary and reimbursement for expenses or per diem received from a state, local or federal government agency” from the definition of income. Consequently, payments from a governmental agency generally do not create a conflict of interest with respect to decisions affecting the agency.  (Section 87103(c).)  However, we have advised that compensation from a government agency constitutes salary which is exempted from the definition of “income” under the Act only where the recipient is an employee, or is otherwise a public official, of the agency.  (Bohigian Advice Letter, No. I‑92‑280; Kohn Advice Letter, No. I-93-294.)  

Such is not the case for Mr. Giovanetti.  His sale of an insurance policy to COG and his receipt of commission income would make COG a source of income to him for which the above exemption would not apply.

To determine if Mr. Giovanetti will have a conflict of interest if COG is a source of income to him, we must examine whether it is reasonably foreseeable that a governmental decision regarding COG will have a reasonably foreseeable material financial effect on COG.  Since we have no facts regarding a specific governmental decision, I will outline the analysis.
  First, Mr. Giovanetti must determine if COG, the economic interest, is directly or indirectly involved in the decision.  (Regulations 18700(b)(4), 18704.1, 18705 and 18705.3, copies enclosed.)  Second, Mr. Giovanetti must select the correct standard for evaluating whether the financial impact of the decision on the economic interest, in this case COG, will be material.

(See Regulation 18705.3.)

Once the materiality standard is identified, the critical question is as follows:  is it substantially likely that the materiality standard will be satisfied as to the economic interest as a result of the governmental decision?  (Regulation 18706, copy enclosed.)  If the answer is yes, the public official has a conflict of interest unless the “public generally exception” (Regulation 18707, copy enclosed) applies.  If the answer is no, the public official does not have a conflict of interest and may participate in the decision.


I hope this has provided general guidance regarding the analysis of the conflict-of-interest provisions.  If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division

SGC:JS:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Based upon our telephone conversations, Mr. Giovanetti has not sold the policy to COG.  However, if he does sell the policy, his commission income will far exceed $250.


�  “Person” means an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.  (Section 82047.)  The definition is broad enough to include governmental entities.


�  Please note that the conflict-of-interest regulations were significantly restructured and renumbered in October 1998.





