                                                                    November 17, 1998

Ernest Tracy

Post Office Box 787

Dorris, California  96023-0787

 Re:  Your Request for Advice

         Our File No. I-98-253
Dear Mr. Tracy:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the "Act").
  Because your questions are general in nature, and do not reference any particular decision, we treat your request as one for informal assistance.
 

QUESTIONS
1.  May you accept part-time employment driving trucks for farmers?

2.  Would this part-time employment create a conflict of interest for you?

CONCLUSIONS
1.  There is no prohibition in the Act that prevents you from accepting part-time employment to drive trucks for farmers.  However, please note that our advice is limited to the provisions of the Act.  

2.  You have not provided enough information to answer this question.  

FACTS
You are employed by the Department of Food and Agriculture (the "DFA") as a supervisor at an agricultural inspection station.  You are also a member of the Butte Valley Unified School District Governing Board (the "Board"). 

You have recently been asked if you could work part-time driving trucks for certain farmers.  One of the farmers serves with you as a board member.

You have asked if accepting part-time employment from the farmers to drive their trucks would be a conflict of interest.

ANALYSIS
There is no prohibition in the Act that would prevent you from taking part-time employment to drive trucks for farmers.  However, please note that our advice is limited to the provisions of the Act.  You should review your local jurisdiction's statement of incompatible activities, if available, to determine whether other provisions apply to your situation.  In addition, you may want to reference Government Code Section 1090 and/or contact the Attorney General's office to determine whether that section may be applicable.

While the Act does not prohibit you from having more than one employer, it does set forth guidelines to ensure that you act in your official capacities in an impartial and unbiased manner.  These are called the “conflict of interest” rules.  You have asked if you would have a conflict of interest under the Act if you accept employment driving trucks for farmers.  You have not provided enough information to answer this question.  However, I provide the following general information that should assist you in understanding the conflict provisions of the Act.

The people of the State of California enacted the Political Reform Act by initiative in 1974.  The purpose for the conflict-of-interest provisions of the Act is to ensure that public 

officials perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)

Section 87100 of the Act provides that no public official at any level of state or local government shall make, participate in making or in any way attempt to use his or her official position to influence a governmental decision in which the official knows or has reason to know he or she has a financial interest.  (Regulation 18700(a).)   As an employee of a state agency and a board member of a school district, you are a public official for purposes of the Act.  (Section 82048.)

Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  (Section 82048.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from the effect on the public generally, on the official or a member of his or her immediate family, or on any one of five enumerated interests including any source of income aggregating two hundred fifty dollars ($250) or more within a twelve (12) month period.  (Section 87103(c).)  Accordingly, if certain farmers become a source of income to you, you may not make, participate in making or use your official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on those farmers.

There are three steps to evaluate whether it is “reasonably foreseeable” that a decision will have a material financial effect on your economic interests.  First, you must determine whether the economic interest is directly or indirectly involved in the decision.  (Regulations 18700(b)(4), Regulation 18704 et seq.)  Based upon the degree of involvement, you must then choose the right standard for evaluating whether the financial impact from the decision on your economic interest will be material.  Regulation 18705.3 sets forth the standard when the economic interest is a source of income.

Once the applicable materiality standard is identified, you can then frame the critical question:  is it substantially likely that the materiality standard will be satisfied as to the economic interest as a result of the decision?  (See Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  If the answer is yes, then you will have a conflict of interest unless the "public generally exception" applies.  If the answer is no, then you would not have a conflict of interest. We stress that this is a case‑by‑case determination.


If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329, subd. (c)(3).)  


�  You have also asked whether the proposed part-time employment would violate importation laws, rules or regulations.  We do not have jurisdiction to render advice regarding areas of law which are not within the Political Reform Act.  Therefore, this advice is limited only to the Political Reform Act and does not address other provisions of law.


�  On October 1, 1998, the Commission approved a reorganization of the existing conflict�of�interest regulations in order to make those regulations easier to understand and apply, without changing their substance. This reorganization repeals former Regulations 18700�18720, and incorporates their substance into new Regulations 18700�18708.  The Commission is now basing its advice on the new regulations.  Copies of the new regulations are enclosed with this letter.


�  Please be aware that you may have other financial interests to consider in addition to income from the farmers.  I use this merely as an example to illustrate how the conflicts’ rules work.





