                                                                    December 10, 1998

Evelyn Elsesser

Alcantar & Elsesser LLP

One Embarcadero Center, Suite 2420

San Francisco, California  94111

 Re:  Your Request for Advice

         Our File No. I-98-255
Dear Ms. Elsesser:

This letter is in response to your request for advice on behalf of your client, Equiva Services LLC (“Equiva”), regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us; the Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  As will be detailed below, we have not been given certain facts necessary to a full, formal analysis of your question.  However, in order to provide you with some guidance, we are responding with informal assistance, as allowed by Regulation 18329.  Informal assistance does not confer the immunity provided by formal Commission advice under Section 83114 and Regulation 18329.

QUESTION
How should Equiva and the affiliated entities on whose behalf Equiva provides lobbying services, be registered?

CONCLUSION
Equiva is not a lobbyist or a lobbyist employer; we do not have sufficient facts to determine whether Equiva is a lobbying firm.  If any individual or entity providing lobbying services to Equilon and Aera is a lobbyist or lobbying firm, Equilon and Aera are lobbyist employers.


FACTS
Equilon Enterprises LLC (“Equilon”) and Motiva Enterprises LLC (“Motiva”) have formed Equiva Services LLC (“Equiva”).  Equiva is a Delaware limited liability company, which is owned in equal interests by Equilon and Motiva.  (Equilon and Motiva are herein collectively referred to as the “members.”)  Equiva provides support services (including financial, legal, human resources, government affairs, information technology and procurement) to the members and other companies affiliated with the members and the members' parent companies.
  The affiliated companies include Aera Energy LLC (“Aera”), a company owned by one of the members of Equilon and an unrelated third party.

Equiva will employ one or more persons to influence legislative or administrative action in California on behalf of Equilon and Aera, which are affiliated entities.  Equilon and Aera will reimburse Equiva for any costs associated with Equiva's lobbying activities in California, including salaries and lobbying expenses.  Equiva will receive no additional compensation for lobbying activities in California from any entity other than Equilon and Aera.  Additionally, Equiva may contract with additional persons or entities to lobby on behalf of Equilon and Aera in California.

ANALYSIS
The Act contains certain disclosure requirements and prohibitions for those persons who are lobbyists, lobbying firms and lobbyist employers as those terms are defined by the Act.  You have asked us to determine the status of Equiva and the other allegedly affiliated entities (as lobbyists, lobbying firms or lobbyist employers) so that they may meet all requirements of the Act.  The best place to begin the analysis of your question is with the statutory definition of a

lobbying firm.  Under Section 82038.5(a) a business entity may become a lobbying firm in two distinct ways: 

“(1)  The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, for the purpose of influencing legislative or administrative action on behalf of any other person, and any partner, owner, officer, or employee or the business entity is a lobbyist. [or]

(2)  The business entity receives or becomes entitled to receive any compensation, other than reimbursement for reasonable travel expenses, to communicate directly with any elective state official, agency official, or legislative official for the purpose of influencing legislative or administrative action on behalf of any other person, if a substantial or regular portion of the activities for which the business entity receives compensation is for the purpose of influencing legislative or administrative action.” 

Under the first test of Section 82038.5, a business entity will be a lobbying firm if any of its partners, owners, officers or employees is a lobbyist and the business entity receives compensation for the lobbying services it provides on behalf of others.  A lobbyist is defined under Section 82039 as:

“[A]ny individual who is employed or contracts for economic consideration, other than reimbursement for reasonable travel expenses, to communicate directly or through his or her agents with any elective state official, agency official or legislative official for the purpose of influencing legislative or administrative action, if a substantial or regular portion of the activities for which he or she receives consideration is for the purpose of influencing legislative or administrative action.”

Commission Regulation 18239 interprets Section 82039 as encompassing two separate kinds of lobbyists:  a lobbyist who lobbies for persons other than his or her employer and a lobbyist who lobbies only on behalf of the employer.  This regulation also establishes threshold levels at which each of the two kinds of lobbyists will be deemed a lobbyist for purposes of the Act.  Under Regulation 18239(a)(1) and (b), an individual who lobbies for persons other than his or her employer and who receives or becomes entitled to receive $2,000 or more in compensation in any calendar month for his or her lobbying efforts, is a lobbyist under the Act.  Under Regulation 18239(a)(2) and (c), an individual who lobbies exclusively for his or her employer will be a lobbyist under the Act if he or she spends one-third or more of compensated time, in any calendar month, on lobbying efforts.

For purposes of evaluating a business entity as a lobbying firm under the first test of Section 82038.5, only the definition of lobbyist under subdivisions (a)(1) and (b) of Regulation 18239 (the lobbyist who lobbies for persons other than his or her employer) is relevant.  This is so since, by the express language of Section 82038.5, a lobbying firm exists only if it provides lobbying services “on behalf of any other person.”  Thus, a lobbyist lobbying exclusively for his or her employer is not working for a lobbying firm.

Under the second test of Section 82038.5, a business entity may be a lobbying firm even if none of its partners, owners, officers or employees is a lobbyist (as defined under Regulation 18239) as long as a substantial or regular portion of the activities for which the business entity receives compensation is for lobbying.  Commission Regulation 18238.5(a) provides that if a business entity receives or becomes entitled to receive at least $5,000 in compensation in any calendar quarter for lobbying efforts, then the business entity will have a substantial or regular portion of its activities devoted to lobbying.  Additionally, Regulation 18238.5(a) requires that a partner, owner, officer, or employee of the business entity engage in the lobbying activities in order for the business entity to be a lobbying firm (although that individual is not required to be a lobbyist under the Act).  An entity will not be a lobbying firm if the lobbying activities are contracted to a third party.

If a business entity is not a lobbying firm, it may be a lobbyist employer.  Section 82039.5 defines “lobbyist employer” as any person, other than a lobbying firm, who:

   “(a)  Employs one or more lobbyists for economic consideration, other than reimbursement for reasonable travel expenses, for the purpose of influencing legislative or administrative action, or 

   (b)  Contracts for the services of a lobbying firm for economic consideration, other than reimbursement for reasonable travel expense, for the purpose of influencing legislative or administrative action.”

The questions you pose for our response are whether Equiva should be registered as a lobbying firm (or whether, instead, Equiva is an in-house lobbyist) and whether Equilon and Aera should be registered as lobbyist employers.  Based upon your review of the applicable law and certain advice letters issued by this office, you have concluded that due to the “affiliated” nature of Equiva, Equilon and Aera, Equilon and Aera should register as lobbyist employers and

Equiva should register as their in-house lobbyist.  For the reasons set forth below, we disagree, in part, with your conclusion.

Status of Equiva
Only an individual may be a lobbyist.  (See Section 82039; Regulation 18239.)  Because Equiva is a not an individual but a corporation, by definition, Equiva cannot be a lobbyist of any kind including an in-house lobbyist.  

Similarly, Equiva is not a lobbyist employer since you state that the persons to be hired by Equiva to engage in lobbying activities will do so on behalf of Equilon and Aera and not Equiva.  Thus, Equiva does not meet the definition of a lobbyist employer in that it is not employing or contracting with anyone to lobby on its behalf.  (Section 82039.5.)  In reaching this conclusion, we reject your argument that Equiva, Equilon and Aera are one in the same “person” for purposes of the Act because they are “affiliated.” 

The term “person” is defined in the Act under Section 82047 as “an individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”  (Emphasis added.)  Even though, as we have stated, the exact nature of the “affiliation” between Equiva and the other companies has not been made clear, you do state that Equiva, Equilon and Aera are separate corporations (limited liability companies), none of which are wholly owned by any of the others.  Accordingly, under the broad definition of “person” contained in Section 82047, Equilon and Aera qualify as other “persons” as that term is used under Section 82038.5.
  The advice letters you cite in your request (the Brown Advice Letter, No. A-91-106, the Macklin Advice Letter, No. A-86-217, and the Fishburn Advice Letter, No. A-91-388) are inapposite to the analysis of Equiva’s status since each of those letters involved individuals as lobbyists who were employed by either one or both of the affiliated (or non-affiliated) entities. 

While we can conclude that Equiva is neither a lobbyist nor a lobbyist employer, we have insufficient facts to determine if it is a lobbying firm.  As explained earlier, a lobbying firm is a business entity that either employs lobbyists (as defined by the Act) or devotes a substantial amount of its time to lobbying efforts. 

You state that “Equiva will employ one or more persons to [lobby] on behalf of Equilon and Aera, ...”; however, you have not given us any information from which to determine if the employees would meet the $2,000 a month in compensation requirement establishing them as lobbyists under the Act (Regulation 18239(a)(1) and (b)).  We have an equal lack of facts to determine if Equiva would be a lobbying firm by virtue of the amount of lobbying work performed by its employees, partner, owners, etc.  (Regulation 18238.5(a).) 

You also state that “Equiva may contract with additional persons or entities to lobby on behalf of Equilon and Aera ....”  We cannot determine from your letter if Equiva’s use of contractors would be an alternative or in addition to the use of employee lobbyists.

Because we are unable to render a formal decision as to Equiva’s status based on incomplete facts, we provide you with the following general guidelines to assist you in making that determination:

1.  If Equiva employs individuals in-house who qualify as lobbyists and provide lobbying services to Equilon and Aera, or if Equiva receives $5,000 or more in a calendar month for the lobbying services of its partners, owners, officers or employees, Equiva must register as a lobbying firm.

2.  If Equiva contracts with entities that are lobbying firms to provide lobbying services to Equilon and Aera, Equiva would not be a lobbying firm but, instead, an intermediary for the delivery of compensation from Equilon and Aera to the lobbying firms.

3.  If Equiva uses a combination of employee lobbyists and lobbying firms, Equiva’s use of in-house lobbyists would qualify it as a lobbying firm, and therefore, it would register the fact that it has both employee lobbyists and subcontractor relationships with the other lobbying firms.

Status of Equilon and Aera
Equilon and Aera will both qualify as lobbyist employers unless none of the individuals or entities providing lobbying services to them is a lobbyist or lobbying firm.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:  Lisa L. Ditora

Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You state that Equiva, Equilon, Motiva, Aera and other unnamed corporations are “affiliated.”  You also provide in a footnote a one paragraph description of the general relationship between entities referred to as corporations “A, B, C, D, X, Y, and Z.”  Presumably, the hypothetical corporations represent the actual corporations referred to in your letter although (with the exception of Equiva) this representation is not made explicit.  You note that certain of the hypothetical corporations have ownership interests in others, yet the “affiliated” nature of all of the corporations is unexplained.  We have been given no information concerning management or director structure of the various corporations and, thus, cannot determine if any, all or none of the corporations are directed and controlled in a coordinated fashion.   


�  The actions specified in Section 82038.5 and Section 82039 that describe lobbying activities (e.g., communicating directly with any elective state official, agency official or legislative official for the purpose of influencing legislative or administrative action ) will be referred to throughout this letter in shorthand form as “lobbying activities,” “lobbying efforts,” or “lobbying services.”


�  We also note your statement on page 2 of your request that “Equiva will receive no additional compensation for lobbying activities in California from any entity other than Equilon and Aera.”  (Emphasis added.)  We infer from this statement that Equiva may or does receive compensation from other entities for lobbying efforts outside California. 


�  As mentioned, if Equiva makes exclusive use of subcontract relationships for lobbying services, it would be either an intermediary (if the contractor did not lobby for Equiva) or it would be a lobbyist employer (if the contractor did lobby on behalf of Equiva).  (Section 82039.5(b).)  However, under this particular example, Equiva does employ in-house lobbyists thereby making it a lobbying firm under Section 82038.5.  Because the definition of lobbyist employer under Section 82039.5 specifically excludes entities that are lobbying firms, the combined use of in-house and contractor lobbyists would make Equiva only a lobbying firm with all reporting attendant to that status.





