                                                                    November 25, 1998

Deborah Penny Bennett

Deputy County Counsel

County of San Mateo

Hall of Justice and Records, Third Floor

400 County Center

Redwood City, California  94063

 Re:  Your Request for Advice

         Our File No. A-98-258
Dear Ms. Penny Bennett:

This letter is in response to your request for advice on behalf of Health Commissioner Frank Gibson regarding the provisions of the Political Reform Act (the “Act”).
  As you are aware, the Commission does not provide advice regarding Government Code Section 1090 et seq.  For information regarding those statutes please consult the Attorney General’s Office.  Also, please be aware that the Commission does not provide advice regarding past conduct.  (Regulation 18329.)

QUESTIONS

1.  Does Commissioner Gibson have a conflict of interest in any decision regarding a contract for enhancement funding between the health commission and the hospital consortium?

2.  If Commissioner Gibson does have a conflict of interest, will Commissioner Gibson satisfy his obligations under the Act by disclosing his interest and abstaining from the decision?

3.  If Commissioner Gibson does have a conflict of interest, does the Act require him to disclose that interest and abstain from the decision regarding contracts for enhancement funding with other entities that may be competing with the hospital consortium for a limited amount of enhancement money?

4.  Does the Act prohibit the health commission from considering funding requests from the hospital consortium?

5.  May Commissioner Gibson participate on the program review committee?


CONCLUSIONS
1.  Yes.  Commissioner Gibson may not make, participate in making, or in any way attempt to use his official position to influence any decision regarding an enhancement funding contract between the health commission and the health consortium.

2.  Yes.  In any decision in which Mr. Gibson has a disqualifying financial interest, the Act requires him to disclose his interest on the agency’s official record and abstain from consideration of the matter.  Disclosure of the financial interest prompting disqualification must be made with a level of specificity at least commensurate to the disclosure of financial interests listed on the official’s annual statement of economic interests.

3.  Yes.  Pursuant to the “nexus test,” Mr. Gibson has a conflict in decisions concerning contracts with competing entities.  However, the public generally exception for appointed members of boards and commissions may permit the commissioner to participate in such decisions.  Please see Analysis below.  

4.  No.  The Act does not prohibit the health commission from considering funding requests from the health consortium. 

5.  If Commissioner Gibson is prohibited from voting on a matter as a member of the health commission, he may not participate in discussions or make recommendations to the health commission as a member of the program review committee in order to influence the commission regarding the decision.

FACTS
 The San Mateo County Board of Supervisors created the San Mateo Health Commission (“health commission”) by adopting Ordinance No. 3067 on May 20, 1986, pursuant to Welfare & Institutions Code Section 14087.51 and San Mateo County Ordinance Code Section 2.68.010 et seq. (formerly Section 2380 et seq.)  Welfare and Institutions Code Section 10847.51 authorizes the board of supervisors to adopt an ordinance establishing a commission to negotiate exclusive contracts with the California Medical Assistance Commission to provide health care services for indigent county residents, in order to meet the problems of the delivery of publicly assisted medical care and to demonstrate ways of promoting quality care and cost efficiency.

The San Mateo Health Commission does business as the Health Plan of San Mateo (“health plan”).  The Commission consists of eleven (11) voting members, composed as follows:  two members of the San Mateo County Board of Supervisors, the county manager or his designee, a physician, a hospital administrator, three public members (a beneficiary or representative of beneficiaries served by the health commission, a representative of the senior and/or minority communities in San Mateo County, and a nurse), a representative of San Mateo County General Hospital physicians, a pharmacist, and a representative of hospitals located in San Mateo County.  Commissioners are appointed by majority vote of the board of supervisors.

San Mateo County Ordinance Code Section 2.68.030 provides that the individuals appointed to the health commission are intended to represent and further the interests of physicians, health care practitioners, hospitals, pharmacies, and other health care organizations, and that such representation and furtherance will ultimately serve the public interest. 

The health plan receives a capitated amount from the State of California to provide direct health care services to indigent residents in San Mateo County.  The payment is governed by a contract between the Health Plan of San Mateo and the State of California.  The fiscal provisions of the contract are determined by fixing a capitated rate for different categories of health care. The contract provides that any surplus funds may be kept by the health plan.  Therefore, to the extent that the health plan is managed efficiently and effectively, the surplus funds become enhancement reserves, which are generally used to fund health care projects consistent with the health commission's mandate to arrange for health care services for indigent individuals.

Mr. Gibson was appointed to the health commission in January 1995, as a representative of local hospitals, and became chair of the health commission in January 1998.  As chair, Commissioner Gibson is an ex officio member of all committees, including the Program Review Committee (“review committee”).  The review committee makes recommendations to the full health commission on the allocation of surplus funds, also known as “enhancement funding,” and makes recommendations on the process used to determine how the enhancement funds should be spent.
Since the early 1980's and until the present, Commissioner Gibson has been the President and Chief Executive Officer of the Hospital Consortium of San Mateo (“hospital consortium”), a 501(c)(3) nonprofit, shared service corporation.  He serves in that position as an independent contractor rather than an employee.  In addition to his work with the hospital consortium, 

Mr. Gibson contracts with several other hospitals and health care organizations for executive services.  His service to the hospital consortium represents approximately 50 percent of Commissioner Gibson's income and 70 percent of his work time.  The members of the hospital consortium are nonprofit or governmental hospitals located in the County of San Mateo.  The hospital consortium is funded by dues of its members.  Its primary function is to develop and sell educational services to nonprofit hospitals and their staff.

The hospital consortium has received health plan enhancement funding for projects in the 

past and will apply for funds in the future.  
ANALYSIS
Conflict of interest rules, generally.
Public officials may not make, participate in making or in any way attempt to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100; Regulation 18700(a).)  As a commissioner of the health commission, 

Mr. Gibson is a public official under the Act.  (Section 82048.)

When is an official making or participating in making a governmental decision?
The Commission has broadly defined the phrases “making a governmental decision” and “participating in making a governmental decision.”  A public official “makes a governmental decision,” when, acting within the authority of his or her office or position, the official, among other things, obligates or commits his or her agency to any course of action or enters into any contractual agreement on behalf of his or her agency.  (Regulation 18702.1.)  A public official “participates in making a governmental decision” when, acting within the authority of his or her position, the official:

  “(b)  Advises or makes recommendations to the decisionmaker either directly or without significant intervening substantive review, by: 

  (1)  Conducting research or making any investigation which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision ....

  (2)  Preparing or presenting any report, analysis or opinion, orally, or in writing, which requires the exercise of judgment on the part of the official and the purpose of which is to influence a governmental decision ....”  (Regulation 18702.2(b).)

The Act also prohibits an official from “using his or her official position to influence a governmental decision” in which he or she has a financial interest.  With regard to a governmental decision which is within or before the official’s own agency, the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official contacts, appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulation 18702.3(a).)

Accordingly, if Commissioner Gibson is prohibited from voting on a matter as a member of the health commission, he may not participate in discussions or make recommendations to the health commission as a member of the commission’s Program Review Committee in order to influence the commission regarding the decision.

What are the official’s economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or on, among other enumerated interests:  1) any source of income of $250 or more provided or promised to the official within 12 months before the decision, or 2) any business entity in which the official is a director, officer, partner, trustee, employee or holds any position of management.  (Section 87103(c) and (d); Regulations 18703.1(b), 18703.3(a).)

Commissioner Gibson is the executive director of the health consortium, a nonprofit organization.  The term “business entity” generally refers to any entity or organization operated for profit.  (Section 82005.)  Since a nonprofit organization does not constitute a business entity, the commissioner’s position as the executive director of the health consortium does not, by itself, constitute an economic interest.  (Casey Advice Letter, No. A-93-082.)  However, Commissioner Gibson receives income from the health consoritium.  Presumably, Commissioner Gibson has received $250 or more within the previous 12 months from the health consortium.  Therefore, the health consortium is a potentially disqualifying source of income to the Commissioner Gibson  (Section 87103(c).) 

You state that Commissioner Gibson receives income from other hospitals and health organizations.  If he receives $250 or more during the previous 12 months from any hospital or health organization, that entity is a potentially disqualifying source of income to the Commissioner Gibson. 

Accordingly, the commissioner may not make, participate in making or use his official position to influence a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on the health consortium or any other source of income.  Because you have only provided information regarding decisions affecting the health consortium, our discussion is, for the most part, limited to governmental decisions involving the health consortium.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interests?
Once the official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, the official must then apply the appropriate standard to determine whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  Once the official finds the applicable materiality standard, the official must determine whether it is reasonably foreseeable that the materiality standard will be met.  (Regulation 18700(b)(6).)

1.  Is the economic interest directly or indirectly involved in the decision?


A source of income is directly involved in a decision if the person initiates, is the named party in, or is the subject of the proceeding.  (Regulation 18704.1(a) (formerly Regulation 18702.1(b)).)  A source of income is the “subject of a proceeding” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with the person.  (Regulation 18704.1(a)(2).)  A source of income not directly involved in a governmental decision is indirectly involved in the decision.  (Regulation 18704.1(b).)

The health consortium will be directly involved in any governmental decision relating to a contract between the health commission and the health consortium.  The health consortium will be indirectly involved in decisions regarding contracts with other entities that are competing with the health consortium for a limited amount of enhancement funding.

2.  What is the appropriate materiality standard?

As described above, the health consortium will be directly involved in any governmental decision relating to a contract between the health commission and the health consortium.  Generally, if the official’s source of income is directly involved in a decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.3(a) (formerly Regulation 18702.1(a)(1)).)

The health consortium will also be indirectly involved in decisions regarding contracts with competing entities.  If an official’s source of income is indirectly involved in a decision, the official must locate the applicable monetary threshold to determine whether the effect of the decision is material, unless the effect of the decision is deemed material under the “nexus test.”  The nexus test prohibits a public official from accomplishing as an official that which the official receives compensation for in his or her private capacity.  Under the nexus test, any reasonably foreseeable effect of a decision is deemed to be material if there is a nexus between the purpose for which the official receives income and the governmental decision.  (Regulation 18705.3(c) (formerly Regulation 18702.1(a)).)  A nexus exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided or hindered by the decision.  (Regulation 18705.3(c) (formerly Regulation 18702.1(d)).)  

As the executive director of the health consortium, Commissioner Gibson has a duty to secure funding for its programs.  A decision by the health commission to award funding from a limited source of funds to an entity other than the health consortium would hinder Commissioner Gibson in such efforts.  Therefore, we find that a nexus exists between the purpose for which the commissioner receives income in his private capacity and decisions concerning contracts with entities that compete with the health consortium for enhancement funding.

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)  When the effect of a decision is deemed to be material under the applicable materiality regulation, the official must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one-penny” rule—if any financial effect is reasonably foreseeable, the official will have a disqualifying financial interest in the decision.

It is reasonably foreseeable that the decision to grant funds to the health consortium will have a financial effect on the health consortium because the entity will receive funding as a result of the decision.  (Rankin Advice Letter, No. A-94-310.)  Because the enhancement funding is limited, it is also reasonably foreseeable that a decision to provide funding to entities other than the health consortium will have a financial effect on the health consortium.  (Dunsford Advice Letter, No. A-97-369.)

Accordingly, Commissioner Gibson has a disqualifying financial interest in health commission decisions regarding a contract for enhancement funding between the Health Plan of San Mateo and the health consortium.  Furthermore, the commissioner has a disqualifying financial interest in health commission decisions concerning contracts with entities that compete with the health consortium for enhancement funding.

Public generally exception
Although a public official may have a financial interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  This exception is commonly referred to as the “public 

generally” exception.  For appointed members of boards and commissions, the public generally exception applies if:

  “(1)  The statute, ordinance, or other provision of law which creates or authorizes the creation of the board or commission contains a finding and declaration that the persons appointed to the board or commission are appointed to represent and further the interests of the specific economic interest.

    (2)  The member is required to have the economic interest the member represents.

    (3)  The board’s or commission’s decision does not have a material financial effect on any other economic interest held by the member, other than the economic interest the member was appointed to represent.

    (4)  The decision of the board or commission will financially affect the member’s economic interest in a manner that is substantially the same or proportionately the same as the decision will financially affect a significant segment of the persons the member was appointed to represent.”  (Regulation 18707.4(a) (formerly Regulation 18703.3(a)).)

Pursuant to a San Mateo County Ordinance Code, the county appointed Commissioner Gibson to represent the interests of hospitals located in San Mateo County.  Therefore, the first requirement in subdivision (a)(1) is met.  Since Commissioner Gibson has an economic interest in the health consortium, he has a financial interest in the specific economic interest he was appointed to represent, and subdivision (a)(2) is met.  (Rankin Advice Letter, supra.) 

Under the facts provided, it is unclear whether the third requirement in subdivision (a)(3) it met.  The requirement will not be met if (1) an economic interest of Commissioner Gibson, other than the health consortium, is materially affected by the decision and (2) that economic interest is not a hospital located in San Mateo County.  You have not provided enough information for us to determine if subdivision (a)(3) is met since you have not provided any information about the hospitals and health care organizations (besides the health consortium) from whom Commissioner Gibson receives income.  However, it seems clear that if the decision would materially affect any health care organization that is a source of income to Commissioner Gibson or a hospital located outside of San Mateo County that is a source of income to Commissioner Gibson, then subdivision (a)(3) will not be met.  This result is quite possible, especially if the health care organization or hospital located outside of San Mateo County competes with the health consortium for enhancement funding.

Pursuant to the last requirement in subdivision (a)(4), the decision must affect the health consortium in substantially the same manner as a significant segment of hospitals in San Mateo County.  We conclude, under the facts provided, that a decision regarding a contract for enhancement funding with any entity besides the health consortium will affect the health consortium in substantially the same manner as a significant segment of hospitals in San Mateo County.  Therefore, the public generally exception will permit the commissioner to participate in decisions relating to contracts with entities other than the health consortium if subdivision (a)(3) is met.  On the other hand, the exception will not apply to any decision relating to a contract between the health consortium and the health commission because such decisions would have a unique effect upon the health consortium.  (Rankin Advice Letter, supra.)

Abstaining from a governmental decision.
When the conflict-of-interest provisions of the Act require public officials to disqualify themselves from a governmental decision, the official’s disqualification must be accompanied by disclosure of the financial interest which prompts the disqualification on the agency’s official record.  (Regulation 18702.1(a)(5).)  Disclosure of the financial interest prompting disqualification must be made with a level of specificity at least equal to the disclosure of financial interests listed on the official’s annual statement of economic interests.
  (Yates Advice Letter, No. I-95-166.)  Such disclosure is required each time the official determines not to act with respect to a governmental decision on the basis of a financial conflict.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Marte Castaños

       
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Early advice letters of the Commission suggest that the following disclosure is sufficient, “I disqualify myself on this item per the requirements of the Political Reform Act,” or “I disqualify myself because it is reasonably foreseeable that my source of income will be materially affected by the decision.”  (Hutton Advice Letter, No. A-85-043; Densmore Advice Letter, No. A-84-247.)  These advice letters have been superseded.  (Bennett Advice Letter, No. A-98-239.)  For purposes of this letter, the following disclosure is necessary:  “I disqualify myself because it is reasonably foreseeable that my source of income, the health consortium, will be materially affected by the decision.”






