                                                                    January 12, 1999

John D. Jones

Board of Pharmacy

3562 Redwood Street

Irvine, California  92606

 Re:  Your Request for Advice

         Our File No. A-98-260
Dear Mr. Jones:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You are a member of the state Board of Pharmacy and also an employee of a pharmacy benefits management company. 

QUESTION
May you receive payment from pharmaceutical companies for your participation on market research advisory panels?

CONCLUSION
You may.  The pharmaceutical companies’ payment to you for your participation on the panels is earned income, not prohibited honoraria.  You must report the receipt of this income on your Statement of Economic Interests.  Accordingly, this income could become a disqualifying source of income under certain circumstances.  This could preclude you from making, participating in making, or influencing certain decisions in your capacity as a member of the Board of Pharmacy.  

FACTS
Governor Wilson appointed you to the Board of Pharmacy in June of 1998.  You work for Prescription Solutions, a pharmacy benefits management company which is a subsidiary of PacifiCare Health Systems, a health maintenance organization that operates in California and eight other western states.  You are responsible for strategic planning to manage the drug benefits for five million of your members.  Almost three million of your members are Californians.  Your employer encourages you and others on your executive team to stay informed concerning the research, development and marketing plans of the pharmaceutical industry.

The pharmaceutical industry routinely conducts market research advisory panels using representatives from managed care companies for which they offer consulting fees to compensate for panel participation and the time taken away from work.  Most of the panels are conducted on the weekend or necessitate taking a day off from work.  The panel members are generally asked to discuss how managed care companies will view the pharmaceutical company's products and comment on the likelihood that the products would be added to a health plan's drug formulary. The consulting pharmacists are encouraged to be blunt as to the merits of the drugs to their health plans.  The value of the panel to the pharmaceutical company is to gain honest and open information regarding the managed care market prior to a new product launch.

Your employer has forwarded numerous requests for attendance on the advisory panels to you with the knowledge that if you attend, it will not be on company time.  Your employer receives these requests, and forwards them randomly to several employees within your organization.  There is a benefit to your employer in that most panels are scheduled outside of regular work hours and that there is no budgetary impact since the pharmaceutical company pays all fees and expenses.  Another benefit to your employer is the information gained by those employees who attend the panels.  The pharmaceutical companies often discuss their marketing plans for new drugs, their research and development capabilities, their new product pipelines and business initiatives.  This intelligence is a major reason that managed care employers encourage their pharmacists to participate in panels outside of work time.  Finally, your employer benefits through the information you convey to the panel sponsors regarding your business position and philosophy on dealing with new drugs.  There are more than ten pharmacists in your company who attend the panels as they occur throughout the year.

You have participated in advisory panels for the past eight years.  You have attended between three and five panels per year.  The pharmaceutical companies pay for panelist transportation and overnight accommodations (if travel is required) for the meeting.  They also provide consulting fees that are equivalent to the time spent at the meeting.  In other words, if you spend a day participating in a panel, you will be reimbursed approximately equal to one day’s pay from Prescription Solutions.  You declare the income from the panels as earned income under the designation of consulting fees for income tax purposes.  You are required to report the receipt of income or gifts from pharmaceutical companies on your Statement of Economic Interests.

ANALYSIS
Honoraria Ban

Section 89502(c) provides that no member of a state board or commission shall accept an honorarium from any source if the member would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  An "honorarium" is defined as any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering. (Section 89501(a).)  Regulation 18931.1 provides that “speech given” means “a public address, oration, or other form of oral presentation, and includes participation in a panel, seminar, or debate.”  (Emphasis added.)  Payment to you for your participation in the pharmaceutical panels is an honorarium.  You may not accept the payment unless an exception to the ban applies.

The only exception that may apply under your facts is the earned income exception of Section 89501(b) and Regulation 18932.  Section 89501(b) states that an honorarium does not include earned income.
  The regulation further states, in pertinent part:

“ (a)  “Honorarium” does not include income earned for personal

            services if:

   (1)  The services are provided in connection with an individual’s business or the individual’s practice of or employment in a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting pursuant to California Code of Regulations, Title 2, Sections 18932.1 through 18932.3; and

   (2)  The services are customarily provided in connection with the business, trade, or profession.”

Your employer, Prescription Solutions, is certainly a bona fide business.
  Your employer receives the requests to attend the panels, your employer forwards the requests to employees on a random basis, your employer encourages attendance at the panels, and you have outlined the many ways in which employees’ participation benefit the company.  Therefore, we conclude that the services you are providing on the panel are “in connection with” your “employment in a bona fide business.”  Because other employees customarily attend the panels on behalf of Prescriptions Solutions, we also conclude that your service on the panels are “customarily provided in connection with” the pharmacy benefits management business.  Accordingly, the pharmaceutical companies’ payment to you for your participation on the panels is earned income, not prohibited honoraria.  As you indicated, you must report the receipt of this income on your Statement of Economic Interests.

Travel/Gifts

Public officials are prohibited under the Act from accepting gifts from any single source totaling more than $300 in a calendar year.  (Section 89503.)  Travel payments are usually considered to be a gift.  The term “travel payment” includes payments, advances, or reimbursements for travel, including actual transportation and related lodging and subsistence.  (Section 89501(c).)  The Act provides exceptions to the gift limit and honoraria prohibition for certain types of travel payments.  (Section 89506; Regulations 18950-18950.4.)  The pharmaceutical companies pay for your transportation and accommodations to participate on their panels.  I therefore encourage you to familiarize yourself with the rules related to gifts and travel under the Act.  I enclose a pamphlet on “Gifts, Honoraria and Travel” for your review.

Incompatible Activities

Lastly, this letter addresses only whether accepting payment for your services on the pharmaceutical panels would be prohibited honoraria under the Political Reform Act.  It does not address other state laws outside our jurisdiction which may preclude you from accepting these payments.  (See Section 1090 et seq., “Incompatible Activities of State Officers and Employees.”) Your agency may have an internal policy disallowing payments to you from these sources.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Section 82030.5 defines earned income and states, in part, “(a) For purposes of this title, ‘earned income’ means, except as provided in subdivision (b), income from wages, salaries, professional fees, and other amounts received or promised to be received as compensation for personal services rendered.”


�  A business is presumed to be “bona fide” if the owner of the business has maintained certain accounting, bank and tax records over specific lengths of time.  (See Regulation 18932.1, copy enclosed.)  However, a business whose predominant activity is making speeches is not “bona fide.”  (Regulation 18932.1(d).)


�  Please be aware that if you are asked to participate on a panel because of your status as a public official, the exception discussed in this letter would not apply.  In addition, income received by you from the pharmaceutical companies could create a disqualifying conflict of interest in the future.  In other words, your receipt of money may preclude you from later making, participating in making, or influencing certain governmental decision in your capacity as a member of the Board of Pharmacy.  I enclose a copy of the conflict of interest regulations for your review. 





