                                                                    November 9, 1998

John Barna

California High-Speed Rail Authority

925 L Street, Suite 1425

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-98-266
Dear Mr. Barna:

This letter is in response to your request for advice on behalf of the California High-Speed Rail Authority
 regarding the gift limit provisions of the Political Reform Act (the “Act”).
  

QUESTIONS
1.  Are professional services provided by a 501(c)(4) nonprofit organization to the California High-Speed Rail Authority, which involve organizing a trip to Europe for the members of the authority, considered gifts to the individual members of the authority?

2.  Are receptions provided by private rail systems to members of the authority while they are in Europe considered gifts to the individual members of the authority?

CONCLUSIONS
1.  The services provided to the authority will not result in a gift to the individual members of the authority.  The services do not confer a personal benefit on the individual members of the authority.

2.  Any food or beverage provided to the officials attending the receptions will be considered reportable gifts that are subject to the gift limit.

FACTS
The California High-Speed Rail Act (Pub. Util. Code § 185000 et seq.) established the California High-Speed Rail Authority (the “authority”), a successor agency to the Intercity High-Speed Rail Commission.  The authority is comprised of nine members:  five of whom are appointed by the Governor; two by the Senate Rules Committee and two by the Speaker of the Assembly.  There is one position on the authority that is not filled.

The current eight members of the authority are planning a seven-day trip to Germany, France and England to review the construction, operation and financing of three high-speed rail systems.  The delegation will also include a member of the California State Senate, a supervisor from Los Angeles County and the Secretary of the Business, Transportation and Housing Agency.  The authority will pay for the travel and lodging of its members.  By resolution, the authority determined that it would seek the pro bono services of a nonprofit organization to organize the European visit.  

Pursuant to the resolution, the California Institute for Technology Exchange (“CITÉ”) offered to organize the trip and schedule the meetings.  Initially, CITÉ offered to organize the fact-finding mission to Europe for $10,000.  However, the authority requested CITÉ to provide its services pro bono.  CITÉ agreed and solicited funding from two private rail corporations that are potential bidders on the high-speed rail project.  Transrapid International and Bombardier are providing $5,000 each to CITÉ.   Bombardier is a French-Canadian manufacturer of rail equipment and part-owner of Train de Grande Vitesse.  Transrapid International is a German Maglev (magnetic levitation) high-speed rail company.  When CITÉ offered its services to the authority, CITÉ did not know which officials from the authority would go on the trip.

CITÉ is a 501(c)(4) nonprofit organization that was founded in 1985 for the purpose of facilitating and encouraging dissemination of innovative policies and practices in relation to public issues, especially in transportation.  CITÉ has organized and led travel study projects to France, Germany, Japan, Sweden, Belgium, Switzerland, the Netherlands and Denmark.  In addition to organizing official visits around the globe, the president of CITÉ has over 25 years of experience in transportation policy, funding and decision-making at all levels of government.  He served as an advisor to the United States Department of Transportation under both the Bush and Clinton administrations.

The delegation will visit three rail systems including the Intercity Express (“ICE”) in Germany, the Train de Grande Vitesse (“TGV”) in France and the Eurostar, a system that links France and England through the Channel.  Both the ICE and the TGV services have operated for nearly two decades and connect with conventional rail service, buses and urban rail transit systems and major international airports.  The authority will also visit the Transrapid International Maglev test facility in Emsland, Germany.  Transrapid International intends to initiate the world’s first revenue-producing Maglev system in the middle of the next decade.  TGV, Trans-Rapide, ICE and Virgin Rail Group will host receptions on behalf of the authority.  Dinners are scheduled in Frankfurt, on November 16; in Paris, on November 18; and in London, on November 20.

The authority is charged with preparing a plan for the construction and operation of a high-speed train network for the state.  (Pub. Util. Code § 185032.)  The authority’s enabling law provides:

  “The authority shall direct the development and implementation of intercity high-speed rail service that is fully integrated with the state’s existing intercity rail and bus network ... [and which] ... shall be fully coordinated and connected with commuter rail lines and urban rail transit lines developed by local agencies ...”  (Pub. Util. Code § 185030.)

The enabling legislation further declares that the “development of a high-speed rail system is a necessary and viable alternative to automobile and air travel in the state” and that “advances in rail technology have allowed intercity rail systems in Europe and Japan to attain speeds of up to 200 miles per hour and compete effectively with air travel for trips in the 200 to 500-mile range.”  (Pub. Util. Code § 185010(f) and (g).)  There are no high-speed rail systems in the United States capable of meeting these two findings of the Legislature.  The only service that could be considered high-speed is one that Amtrak is scheduled to initiate in the Northeast Corridor between Boston and Hartford that will reach speeds of 150 miles per hour.  Accordingly, the only high-speed rail models the authority can use to conduct its work are found in either Europe or Japan.

The authority is authorized to develop a proposed high-speed rail financial plan for placement on the ballot at the November general election in 2000.  (Pub. Util. Code § 185034(8).)  In order to prepare the construction, operations and financial plans required, the authority is updating and conducting new work in corridor evaluation, ridership, financing and system planning.  The authority intends to complete its planning in early 2000. 

The authority wants to learn more about the technical issues involved in constructing and operating a rail system that serves major urban centers while traversing through prime agricultural land.  The authority will also explore in detail how each rail system financed the construction, maintenance and operation of their services.   You believe that the only viable way the authority can understand the issues involved in constructing and operating a high-speed train system is to visit Germany, France and England.

You believe the authority’s trip will yield several benefits to the state.  First, you believe the opportunity to learn first-hand from those who have actually built and operated the kind of system the Legislature envisions is invaluable.  The authority has the responsibility to produce a world-class system that voters are willing to approve and citizens are willing to use.  You believe that building an entirely new transportation system—on par with building the state’s highway and freeway system—requires experiencing the system in operation.

The proposed scope of California’s high-speed train system is greater than any other proposed system in the world.  The Taiwanese government is currently in the engineering phase of an island-long system that will cost $14 billion.  China is considering a high-speed rail link between Beijing and Shanghai that will cost several billion dollars.  California’s proposed system will cost $20 billion.  The authority’s work will not only impact California, but it will also impact other parts of the United States, Europe and Asia.

Second, if successful in the November 2000 election, the authority will be faced with deciding which high-speed rail technology to select for the system and which vendors will build and operate the system.  The contracts will be among the largest public works contracts in the world.  The lobbying will be intense.  It is your belief that by spending tax dollars to review the operations of the potential vendors, the authority is forthrightly gaining the information and insight required to develop a credible system plan.

In recognition of the need for hands-on knowledge of high-speed rail service, the authority adopted in its strategic plan a trip to Europe.  At its April meeting, the authority adopted the following resolution:

  “Resolved that the Authority shall make a European high-speed rail site visit between [November 14th and November 21st] to existing steel-wheel operations in Germany, France, and Great Britain, including the Maglev test operations and production planning sites in Germany.”  (Resolution 4-9.)

The authority is planning to fit two weeks worth of meetings and fact-finding into less than one week.  The authority intends to visit and travel on four rail systems in four and one-half days.  The authority will schedule meetings during the rail travel segments, as well as during meals.  he following is a tentative itinerary for the trip:

Saturday, November 14

Depart LAX for Frankfurt.

Sunday, November 15

Arrive Frankfurt.  Connect with flight to Bremen.

Monday, November 16

Travel by bus to Trans-Rapide Maglev test facility in Emsland.  Briefings by Trans-Rapide officials.  Review and inspect the test facilities.  Briefings on magnetic levitation technology.  Return to Frankfurt by ICE train.  Additional briefings on Maglev and ICE operations during train trip.

Tuesday, November 17

Briefings with German Transport and Technology Ministries, Deutsche Bahn, and DE Consult on both ICE and Maglev.  Depart Frankfurt for Paris.  Briefing on Charles de Gaulle Multi-Modal Terminal in Paris.

Wednesday, November 18

Travel by TGV Sud-Est to Le Creusot.  Inspect TGV line.  Briefings on line characteristics and construction impacts on environment.  Transfer by bus to Dijon.  Travel by TGV back to Paris.

Thursday, November 19

Briefings with TGV officials on operations, safety and finance.  Depart Paris via TGV to Lille.  Briefing with the mayor and other Lille officials on economic development and land use impacts of TGV.  Depart Lille via Eurostar to London.

Friday, November 20


Briefings with Eurostar officials on construction, operations, safety and finance.  Preliminary schedule includes meetings with Sir Alastair Morton, the honorary chairman of Eurotunnel and Michael Bostock of Arup Group.  Briefings with Brian Barrett, CEO, Virgin Rail Group and Ivor Warburton, the head of the Association of Train Operating Companies regarding British rail privatization program.

Saturday, November 21

Depart London for LAX.

ANALYSIS
Gifts, Generally
The Act imposes different obligations on public officials regarding the receipt of gifts.  

1.  Gift Limit.  Section 89503 imposes a gift limit on members of state boards and commissions.  (Section 89503(c).)  Specifically, section 89503 provides that no member of a state board or commission may accept gifts from any single source in any calendar year in excess of the gift limit if the official is required to report the receipt of gifts from that source on his or her statement of economic interests.  The current gift limit is $290.  (Regulation 18940.2.) 

2.  Conflicts of Interest; Reporting and Disqualification.  The Act requires every public official to disclose all his or her economic interests that could foreseeably be affected by the exercise of the official’s duties.  (Section 81002(c), 87207.)  

In addition, section 87100 requires public officials to disqualify themselves from any governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on a donor of gifts worth $290 or more provided to, received by or promised to the public official within 12 months before the decision.  (Section 87103(e).)

Definition of “Gift”
 Section 82028(a) defines a “gift” as:

“[A]ny payment that confers a personal benefit on the recipient, to the extent that consideration of equal or greater value is not received and includes a rebate or discount in the price of anything of value unless the rebate or discount is made in the regular course of business to members of the public without regard to official status ....”  (Emphasis added.)

The emphasized language, “that confers a personal benefit on the recipient,” was added to section 82028(a) by the Legislature last year.  (Stats. 1997, ch. 450.)  In the Yee Advice Letter, No. A-98-197 (copy enclosed), we advised that a payment may confer a personal benefit to an official even where it facilitates the conduct of governmental business.  In that letter we also advised that a private donation to a governmental agency made for the purpose of funding the ordinary operations of the agency was not a gift provided that the donation did not confer a personal benefit on a particular public official or group of officials.

Members of the authority are planning a trip to Europe for the purpose of gaining first-hand knowledge about the operation of high-speed rail systems.  The authority will pay for the travel and lodging of its members.  On each day of the trip, the officials will be attending meetings or traveling on high-speed rail systems.

By resolution, the authority asked a nonprofit organization, CITÉ, to organize the trip pro bono.  CITÉ, in turn, solicited funds from interested companies to cover its costs of planning the itenary for the trip.  Transrapid International and Bombardier each agreed to provide 50 percent of these costs.  When CITÉ offered to organize the European trip, CITÉ did not know who on the authority would be going on the trip.  Applying the Yee letter to your facts, we find that the services provided by CITÉ and paid for by Transrapid International and Bombardier will not result in a gift to the individual members of the authority.

Receptions
The Commission has consistently advised that the value of food and beverages received by an official attending a reception is considered a reportable gift to the official that is subject to the $290 gift limit.  (Regulation 18941.1.)  Accordingly, any food or beverage provided to the officials attending the receptions will be considered reportable gifts that are subject to the gift limit.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  The members of the authority include Michael E. Tennenbaum, Edward P. Graveline, Dr. Ernest A. Bates, Jerry B. Epstein, Dean Florez, John P. Fowler, T.J. Stapleton and William E. Leonard.


�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





