                                                                   December 3, 1998

Valerie Elder

Squaw Valley Public Service District

1810 Squaw Valley Road

Post Office Box 2026

Olympic Valley, California  96146-2026

 Re:  Your Request for Advice

         Our File No. A-98-275
Dear Ms. Elder:

This letter is in response to your request for advice on behalf of Dale Cox regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Mr. Cox, a director on the Squaw Valley Public Service District Board of Directors, participate in governmental decisions involving the potential purchase of the Squaw Valley Mutual Water Company?
CONCLUSION
Mr. Cox may participate in governmental decisions involving the purchase of the Squaw Valley Mutual Water Company if the decisions do not have a material effect on his real property interest or if the public generally exception applies.  See Analysis below.

FACTS
The Squaw Valley Public Service District (“district”) may consider acquiring the Squaw Valley Mutual Water Company (“mutual”).  Mr. Cox, a director of the Squaw Valley Public District Board of Directors, is a shareholder in the mutual as a result of his ownership of real property in the mutual’s service area.  The real property serves as his personal residence.  

All real property owners in the mutual’s service area become shareholders in the mutual as a result of their ownership of real property in the service area.  Shareholders cannot sell their stock separate from their property and do not receive any income from the stock.  Mutual is an incorporated, nonprofit, mutual-benefit water company with membership restricted to persons owning property served.  The mutual currently serves approximately 300 residential customers whose property is within the boundaries of the district.  The district serves water to approximately 650 customers, of which 573 are residential customers.  The district is responsible for serving all of the commercial properties in Squaw Valley.  The district and the mutual are the only water service providers in the district.

The mutual currently charges a higher rate to residential customers than the district.  If the district acquires the mutual, it is expected that the water rate of the majority of mutual customers will be slightly less than it is under mutual ownership.  However, water usage and related service charges in the district are determined by the amount of metered water used; the mutual does not meter water usage and charges a flat rate.

ANALYSIS
I.  
Introduction of the General Rule Regarding Conflict of Interests
The Act was voted into law by the people of the State of California, in part, to ensure that public officials perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001.)  To accomplish this goal, Section 87100 of the Act provides:

  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of six economic interests delineated in Section 87103. 

A. Mr. Cox is a Public Official
B. Mr. Cox is Making/Participating in/Influencing a Governmental Decision
Mr. Cox is a public official.  (Section 82048.)  If Mr. Cox votes to decide whether the district will acquire the mutual, he is making a governmental decision.   See Regulations 18702.1-18702.4 for definitions of when a public official is making, participating in the making, or using his or her official position to influence a governmental decision.

C. Mr. Cox’s Relevant Economic Interests
1.  
Mr. Cox’s real property interest

Mr. Cox does have a financial interest in the real property he owns in the mutual’s service area, presumably worth $1,000 or more.  Therefore, Mr. Cox may not participate in a governmental decision involving the mutual if it is reasonably foreseeable that the decision will have a material financial effect on his real property, unless the public generally exception applies.  (Becks Advice Letter, No. A-97-209.)

2.  
Mr. Cox does not have an investment interest in the mutual
Mr. Cox owns stock in the mutual as a result of his ownership of the real property within the mutual’s service area.  Pursuant to subsection (a) of Section 87103, a public official has an economic interest in a business entity if he or she has an investment in a business entity worth $1,000 or more.  However, the Act's definition of business entity does not include nonprofit organizations.  (Becks Advice Letter, supra.)  The mutual is a nonprofit organization.  Therefore, Mr. Cox does not have an investment interest in the mutual.

D. Identifying the Applicable Materiality Threshold 

E. Determining Whether it is Reasonably Foreseeable that the Materiality Threshold 

Will be Met

To determine whether it is reasonably foreseeable that a decision will have a material financial effect, the applicable materiality threshold must be determined.  The exact threshold depends on the type of economic interest involved in the decision and whether the economic interest is directly or indirectly involved in the decision.  Once the precise materiality threshold is determined, we must determine if it is reasonably foreseeable that the materiality threshold will be met.  An effect is reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  The Commission is not the finder of fact when providing advice.    (In re Oglesby (1975) 1 FPPC Ops. 71.)  

Pursuant to Regulation 18704.2, Mr. Cox’s real property interest is indirectly involved.  Therefore, Regulation 18705.2(b) provides the applicable materiality standard.  Pursuant to Section 87103 and Regulation 18705.2, Mr. Cox may not participate if it is reasonably foreseeable that (1) there will be a financial effect of $10,000 or more on the fair market value of the real property in which the official has an interest, or (2) that the decision will affect the rental value of the property by $1,000 or more per 12 month period, unless the public generally exception applies.  Since the Commission is not the finder of fact when providing advice, you must determine if it is reasonably foreseeable that either of the materiality thresholds will be met, unless the public generally exception applies. 

F. The public generally exception

Even if the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is found to be material, a public official may still participate in the decision if the material financial effect is indistinguishable from the effect on the public generally.  Of course, if the decision will have no material financial effect on his real property, then there is no need to apply the public generally exception.

The public generally exception applies if the decision affects a “significant segment” of the public in “substantially the same manner.”  (Regulation 18707.)  A significant segment consists of either (1) ten percent or more of the population in the jurisdiction of the official’s agency or the district the official represents, or (2) ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official’s agency or the district the official represents.
 

You have informed us that approximately 300 of 873 households in the district receive water services from the mutual.  This represents approximately one-third of the households within the district.  Therefore, at least ten percent of the households in the district will be affected by the decision to purchase the mutual water company.  If the households will be affected in substantially the same manner as Mr. Cox, he may participate in the decision.  Under the facts given, this result seems extremely likely.  Nonetheless, we must leave the final determination to you.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:  Marte Castaños

Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  If Mr. Cox received income or gifts from the mutual, he may have an economic interest in the mutual.  However, your facts do not indicate that he has received gifts or income from the mutual.  (Section 87103(c) and (e).)  


�  Please note that the public generally exception for ratemaking decisions is inapplicable in this case because the decision being made by the district is whether to buy the mutual, and not whether to make a rate or fee  change.  See Section 18707.1.





