                                                                    December 30, 1998

Dale E. Bonner

2856 Grasslands Drive #2214

Sacramento, California  95833

 Re:  Your Request for Advice

         Our File No. I-98-287
Dear Mr. Bonner:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  We are treating your request as one for informal assistance under Section 83114 of the Act and Commission Regulation 18329, since your request seeks general guidance regarding the requirements of Section 87407.

QUESTIONS

1.  Do you have any reporting or disqualification requirements regarding any entities subject to the department’s jurisdiction that have expressed a willingness or desire to discuss potential employment opportunities with you at some point in the future?
2.  Do you have any reporting or disqualification requirements from the point at which an interview is scheduled?  For example, would you have any reporting or disqualification requirements if during the month of December, you schedule an interview to take place at some point in January after you have left office?
CONCLUSIONS

1.  Since you (personally or through an agent) have not discussed your suitability for a particular position with any entity, nor have you interviewed with any entity, none of the entities qualifies as a “prospective employer” under Section 87407 of the Act. 

2.  We construe the scheduling, conduct and follow-up of an interview as one continuous process.  Therefore, if you were to schedule an interview at some future date while you were still Commissioner of Corporations, you will be deemed to be “negotiating” prospective employment.  You would be prohibited from participating in any governmental decision “directly related” to that prospective employer.

FACTS
You are Commissioner of the Department of Corporations (“Department”).  As Commissioner, you are a state official subject to the provisions of the Act.  The Department regulates consumer finance lenders, mortgage bankers, health care service plans, and certain professionals involved in the offer and sale of securities.  As Commissioner, you are regularly involved in licensing and regulatory decisions that affect, directly or indirectly, the financial interests of these entities and individuals.
You anticipate resigning from your office on or about January 3, 1999.  To date, you have submitted a résumé to two executive recruiting firms in California and one in another jurisdiction.  With the exception of two law firms and three entities which are not in any way regulated by the Department, your résumé has not been solicited by, nor submitted to, any specific organization.  You have not had any interviews with any organization regarding future employment.  You have not had any formal or informal (direct or indirect) discussions with or about any organization regarding specific employment opportunities.
Throughout the year, however, various organizations have inquired informally about your future plans and expressed a general interest in discussing potential opportunities.  To date, you  have not pursued any such discussions.

APPLICABLE LAW
A large portion of the Act is devoted to rules regarding the disqualification of public officials who have a financial conflict of interest.  The Act also regulates the actions of public officials to insure that they are not biased or influenced even by events that may occur after a public official leaves state service.  Section 87407 of the Act sets forth the rules relating to the actions of certain public officials vis a vis their prospective employment.  Section 87407 provides:

   “No state administrative official, elected state officer, or designated employee of the Legislature shall make, participate in making, or use his or her official position to influence, any governmental decision directly relating to any person with whom he or she is negotiating, or has any arrangement concerning, prospective employment.”

The Commission recently adopted Regulation 18747 (copy enclosed) to interpret Section 87407.  Under subdivision (c) of Regulation 18747, a person is a prospective employer of a public official if the official, either personally or through an agent, is negotiating or has an arrangement concerning prospective employment with that person.  Regulation 18747(c) further defines “negotiating” and an “arrangement concerning prospective employment” as follows:

“(1)  A public official is “negotiating” employment when he or she interviews or discusses an offer of employment with an employer or his or her agent.

(2)  A public official has an “arrangement” concerning prospective employment when he or she accepts an employer’s offer of employment.

(3)  A public official is not “negotiating” or does not have an “arrangement” concerning prospective employment if he or she rejects or is rejected for employment.”

Under subdivision (b) of the regulation, a governmental decision will directly relate to a prospective employer if the public official knows or has reason to know that the prospective employer is “directly involved” in the decision,
 or it is reasonably foreseeable that the financial effect of a decision on a prospective employer is material.
   

ANALYSIS
Question No. 1
A.  “Prospective Employers”
As the foregoing summary of the law indicates, you may not make, participate in making or use your official position to influence any governmental decision that directly relates to any prospective employer.
  A “prospective employer” is any person
 with which you, either personally or through an agent, arrange for or negotiate prospective employment.  

Under Regulation 18747(c)(1), the act of sending résumés to specific entities would not constitute “negotiating.”  In adopting Regulation 18747, the Commission expressly rescinded the Commission’s prior advice contained in the Wallace Advice Letter, No. A-96-196, that merely submitting an application for employment constitutes “negotiating” prospective employment under Section 87407.

You have submitted your résumé to three executive recruiting firms.  Neither has set up any interviews.  You submitted your résumé to two law firms and three other entities.  You have not had any interviews with any organization regarding future employment, nor have you scheduled any interviews.

In addition, various organizations have inquired informally about your future plans and expressed a general interest in discussing potential employment opportunities at some point in the future.  None of these contacts constitutes “negotiating” prospective employment at present.  Whether any of these leads will evolve into “negotiating” within the scope of the statute is a factual determination that you will have to make.

B.  “Directly Related”
Even if the negotiating stage is reached (i.e., a formal interview is scheduled or you enter into discussions concerning a position), the prohibitions of Section 87407 do not apply unless a governmental decision that you make, participate in making, or influence is “directly related” to a prospective employer.  Since the first part of the test does not apply at present, we need not consider this factor.   

Question No. 2
Under subdivision (c)(1) of Regulation 18747, if you are interviewing for employment (either with the employer or its agent), you will be deemed to be “negotiating” employment and must disqualify yourself from any decision involving the prospective employer.

While the regulation does not explicitly refer to “scheduling” an interview, we construe the scheduling, conduct and follow-up of an interview as one continuous process.  Moreover, while the scheduling of an interview does not always indicate that you ultimately will accept a position, it does indicate that both parties are serious about exploring that possibility.  In such circumstances, the law does not allow your participation in governmental decisions affecting that potential employer.

Therefore, if you schedule an interview in December, to take place in January, you will be deemed to be “negotiating” with a prospective employer.  You would, of course, only be required to disqualify yourself from decisions directly related to that entity.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Nothing in this letter should be construed as evaluation of any conduct which already may have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  


�  Regulation 18747 provides that the definition of the term “directly involved” is the one set forth in Regulation 18704.1(a): 





   “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official’s agency when that person, either directly or by an agent:


   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;


   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”


�  The materiality standards of Regulations 18705.1(b), 18705.3(b)(2) and 18705.3(b)(3) are used in Regulation 18747.  Copies of these regulations are enclosed.


�  The definitions of making, participating in making and influencing a governmental decision are contained in Regulations 18702.1 through 18702.4.  Copies of these regulations are enclosed.


�  The term “person” is defined in Section 82047 as an “individual, proprietorship, firm, partnership, joint venture, syndicate, business trust, company, corporation, limited liability company, association, committee, and any other organization or group of persons acting in concert.”





