                                                                    December 4, 1998

Linda Bozack

Indian Wells Valley Airport Board

1414 North Guam

Ridgecrest, California  93555

 Re:  Your Request for Advice

         Our File No. A-98-288
Dear Ms. Bozack:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION

May you participate in upcoming Board discussions and decisions regarding the new lease between Inyokern Aero and the District? 
II.  CONCLUSION
Based upon the facts you have presented, you do not have a disqualifying conflict of interest in the upcoming Board decisions about the Inyokern Aero lease because the decision is not substantially likely to have a material financial effect on your economic interests.  

III.  FACTS
          You are a new director of the Indian Wells Valley Airport Board (“Board”).  Inyokern Aero leases property from the Indian Wells Valley Airport District (“District”).  Your husband, in his personal capacity and not for business purposes, rents a hangar at the airport from Inyokern Aero.  The lease is month-to-month, and the monthly rent is $170. 

The Board will be meeting on December 9, 1998.  At that meeting, the Board will discuss and possibly approve a new lease between the District and Inyokern Aero.

Historically, Inyokern Aero has increased the rent it charges to tenants like your husband when the amount it must pay to the District under its lease with the District increases.  These increases have tended to be $5-$10 per month.  You see nothing in the current round of lease negotiations between the District and Inyokern Aero which should change that pattern.  Your worst-case estimate of the possible increase in rent your husband would have to pay Inyokern Aero is $15 per month.  

IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

 Under the Act, deciding before the fact whether a conflict of interest exists is essentially a prediction.  One must predict whether it is reasonably forseeable that the governmental decision-in-question will have a material financial effect on one or more of the public official’s economic interests.  If so, then the official has a conflict of interest.  The conflict may not be disqualifying, however, if the financial effect on his or her interest will be indistinguishable from the effect of the decision on the public generally.  (Section 87103.)   

The Commission’s regulations set out an eight-step process for making this prediction.  (See Regulation 18700.)  The following analysis applies this process to your situation.  

A.  
Public official.  

The Act’s conflict-of-interest restrictions apply only to “public officials,” as that term is defined in the Act.  (Section 82048, see Regulation 18701.)  As a member of the Board, you are a public official for purposes of the Act, and the the conflict-of-interest rules apply to you.  

B.  
Making, participating in making, or influencing a governmental decision.  

The Act’s conflict-of-interest restrictions apply when a public official is making, participating in making, or using or attempting to use his or her official position to influence a governmental decision.  (Section 87100; see Regulation 18702 et seq.)  By taking part, as a Board member, in the deliberations and vote about the lease between the District and Inyokern Aero, you would be making, participating in making, and influencing the decision.  Therefore, the conflict-of-interest rules apply to this decision.  

C. Identifying your economic interests.  

1.  Introduction
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.   There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more, or, in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Regulation 18703.1);  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Regulation 18703.2);

A public official has an economic interest in any source of income which aggregates to $250 or more within 12 months prior to the decision (Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $290 or more within 12 months prior to the decision (Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Regulation 18703.5). 

2.  The decision about the Inyokern Aero lease may have a personal financial effect on you and your immediate family.  

Under the Act, your husband is part of your immediate family.  (Section 82029.)   If the rent your husband pays for hangar space increases, this will be an increase in the personal expenses of your immediate family.  Thus, you have an economic interest in the form of a possible personal financial effect resulting from the Board’s decision about Inyokern Aero’s lease.  (Regulation 18703.5.)  

Based upon the facts you have presented, you have no other economic interests in the decision about the Inyokern Aero lease.
  

D.  
Determining whether your economic interest is directly or indirectly involved in the decision.  

The fourth step in the process of determining whether a disqualifying conflict of interest exists is deciding whether the economic interest(s) identified in the third step are directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  

In this case, you have one economic interest in the decision about the Inyokern Aero lease, the possible personal financial effect resulting from an increase in hangar rent.  (See part IV.C, above.)  Under the Commission’s regulations, this type of economic interest is always deemed “directly involved” in the decision.  (Regulation 18704.5.)  

D. Determining the appropriate standard for judging materiality.  

A public official has a conflict of interest in a decision only if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18706.)  The fifth step in the process of determining whether a disqualifying conflict of interest exists is choosing the correct standard for deciding whether the likely effect of a decision is material.   (Regulation 18700(b)(5).)  The Commission has adopted regulations which specify these materiality standards.  The standards vary depending on the type of economic interest, and its degree of involvement in the decision.  (See Regulation 18705 et seq.)  

In your case, the standard for deciding whether a personal financial effect is material is found in Regulation 18705.5.  That regulation provides that a personal financial effect is material  if it is at least $250 in any twelve-month period.  

F. 
A conflict of interest exists if it is substantially likely that the applicable materiality standard will be met as a result of the decision.  

The Commission has interpreted “reasonably foreseeable,” as that term is used in the Act, to mean “substantially likely.”  A material financial effect need not be a certainty as a result of the decision, but it must be more than a mere possibility.  (In re Thorner (1975) 1 FPPC Ops. 198.)

With this in mind, and knowing the right standard for judging materiality, one may now frame the important question:  Is it substantially likely that the governmental decision will result in one or more of the materiality standards being met as to at least one of the public official’s economic interests?  (Regulation 18706.)  In terms of your situation, the question is this:  Is it substantially likely that the Board’s decision about the Inyokern Aero lease will result in a personal financial effect on you and your immediate family of at least $250 in any twelve-month period?  

You tell us that your worst-case estimate of the possible increase in rent your husband would have to pay Inyokern Aero as a result of the Board’s decision about Inyokern Aero’s lease with the District is $15 per month.  Put another way, you tell us that it is substantially likely that the rent increase will not exceed $15 per month.  A $15 per month increase projects to an increase of $180 in any twelve-month period.  A personal financial effect is not considered material unless it is at least $250 in any twelve-month period.  (Regulation 18705.5.)   Therefore, even if the rent increase for the hangar space your husband rents from Inyokern Aero meets your worst-case estimate, the personal financial effect on you and your immediate family would not be deemed material.   

Taking your estimates at face value,
 you do not have a conflict of interest in the Board’s upcoming deliberations and decisions about Inyokern Aero’s lease with the District because the decision is not substantially likely to have a material financial effect on your economic interests.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You also inquired about the applicability of Government Code Section 1090 to these facts.  As I explained to you in our telephone conversation of December 2, 1998, Section 1090 is outside the Commission’s jurisdiction, and we are not permitted to advise about it.  


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  A leasehold interest is potentially an economic interest in real property, from which a conflict of interest could arise.  (See Section 82033.)   However, a month-to-month tenancy, such as your husband’s rental of hangar space, is specifically excepted from the definition of an economic interest in real property.  (Regulation 18233.)  Therefore, you do not have an economic interest, within the meaning of the Act, in the lease of hangar space, and it cannot be a source of a conflict of interest in this matter.  


�  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)  





