                                                                    December 11, 1998

Darrell W. Larsen

Office of the County Counsel

County of Sutter

1160 Civic Center Boulevard

Yuba City, California  95993

 Re:  Your Request for Advice

         Our File No. A-98-292
Dear Mr. Larsen:

This letter is in response to your request for advice on behalf of Sutter County Supervisor  Dick Akin regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Supervisor Akin participate in a governmental decision affecting the Calpine Corporation’s proposed transmission line route and switching station site?

CONCLUSION
Mr. Akin may participate in a governmental decision affecting the Calpine Corporation’s proposed transmission line route and switching station site if it is not reasonably foreseeable that the decision will have a material financial effect on his real property interest or his interest in a leasehold or if the public generally exception applies.

FACTS
You are requesting advice on behalf of Dick Akin, a member of the Sutter County Board of Supervisors regarding the Calpine Corporation’s proposal to construct a 500 megawatt generating facility in Sutter County.  The proposal includes a 230 kilovolt switching station and a 230 kilovolt transmission line. 

You have previously received advice from the Commission regarding this general proposal.  (Larsen Advice Letter, No. A-98-096.)  However, that advice letter discussed a transmission line route and switching station site proposed by Calpine that is no longer being considered.  The facts from that letter regarding the nature of Mr. Akin’s real property interests are incorporated herein.  Calpine is now proposing a different transmission line route and switching station site.

You have provided a copy of a September 11, 1998, letter from the project director for Calpine addressed to the chairman of the Sutter County Board of Supervisors that outlines the proposed new route for the transmission line and the new site for the switching station.  The new site of the switching station and the southerly leg of the transmission line is approximately two miles north of properties in which Supervisor Akin has an interest.

While approval of the routing of transmission lines and the siting of the switching station is outside the scope of county authority, being vested, you are informed, in the Western Area Power Administration, other aspects of the Calpine proposal require a general plan amendment and rezoning and hence consideration by the Sutter County Board of Supervisors.

ANALYSIS
I.  
Introduction of the General Rule Regarding Conflicts of Interest
The Act was voted into law by the people of the State of California, in part, to ensure that public officials perform their duties in an impartial manner, free from bias caused by their financial interests.  (Section 81001.)  To accomplish this goal, Section 87100 of the Act provides:

  “No public official at any level of state or local government shall make, participate in making or in any way attempt to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”

A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family,
 or on any of six economic interests delineated in Section 87103 and provided here:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made....”

A. Mr. Akin is a Public Official
B. Mr. Akin is Making/Participating in/Influencing a Governmental Decision
Mr. Akin is a public official.  (Section 82048.)  If Mr. Akin votes on a matter, he is making a governmental decision.  See Regulations 18702.1-18702.4
 for definitions of when a public official is making, participating in the making, or using his or her official position to influence a governmental decision.  

C. Mr. Akin’s Relevant Economic Interests
1.  Mr. Akin’s ownership of real property.
Mr. Akin owns real property worth $1,000 or more located two miles from the proposed transmission line and generating facility.  If it is reasonably foreseeable that any of the governmental decisions involving the Calpine proposal will have a material effect on Mr. Akin’s real property interest, he may not participate in that decision or use his official position to influence the decision.

2.  Mr. Akin’s interest in a leasehold

In the Larsen Advice Letter, supra, we concluded that Mr. Akin probably had an interest in a leasehold (which is a subset of an interest in real property) as a result of his oral contract with his brother that allowed Mr. Akin to farm his brother’s land for $150 per acre per year.  (Section 82033 and Regulation 18233.)  You have not disputed that characterization in this letter, so we assume that those are the facts.  This land is located approximately two miles from the new transmission line and switching station.  Mr. Akin may not participate in any decision regarding the transmission line and switching station if it is reasonably foreseeable that the decision will have a material effect on his leasehold interest.

D. Identifying the Applicable Materiality Threshold 

E. Determining Whether it is Reasonably Foreseeable that the Materiality Threshold 

Will be Met

To determine whether it is reasonably foreseeable that a decision will have a material financial effect, the applicable materiality threshold must be determined.  The exact threshold depends on the type of economic interest involved in the decision and whether the economic interest is directly or indirectly involved in the decision.  Once the precise materiality threshold is determined, we must determine if it is reasonably foreseeable that the materiality threshold will be met.  An effect is reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  The Commission is not the finder of fact when providing advice.    (In re Oglesby (1975) 1 FPPC Ops. 71.)  

1.  Mr. Akin’s interest in real property
Pursuant to Regulation 18704.2, Mr. Akin’s real property interest will be indirectly involved in any decision regarding a general plan amendment or rezoning decision involving the site of the new transmission line or the switching station site.
  Therefore, Regulation 18705.2(b) provides the applicable materiality standard.  Because Mr. Akin’s real property interest is located more than 2,500 feet from the land that will be the subject of the governmental decision(s), Regulation 18705.2(b)(2) provides the specific materiality standard.  That subsection states:

  “(b)  The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is 

located entirely beyond a 2,500 foot radius of the boundaries (or 

the proposed boundaries) of the property which is the subject of the decision, unless:

  (A)  There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions(b)(1)(C)(i) or (ii); and 

  (i)  The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or

  (ii)  There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.”

  The amounts set forth in Regulation 18705.2(b)(1)(C)(i) and (ii) are as follows:  (i)  a financial effect of $10,000 or more on the fair market value of the real property in which the official has an interest, or (ii) that the decision will affect the rental value of the property by $1,000 or more per 12 month period, unless the public generally exception applies.  

Since the Commission is not the finder of fact when providing advice, you must determine if it is reasonably foreseeable that either of the materiality thresholds stated above will be met. 

2.  Mr. Akin’s interest in a leasehold
Mr. Akin’s interest in the leasehold is also indirectly involved in the decisions at issue.  (Regulation 18704.2.)  Because the interest is a leasehold interest indirectly involved, Regulation 18705.2 provides the applicable materiality standard:

  “(c)  Indirectly involved leasehold interests in real property.  The effect of a decision is material as to a leasehold interest in real property if any of the following applies:

  (1)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

  (2)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

  (3)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

  (4)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5 percent, whichever is greater, during any 12-month period following the decision; or

  (5)  The decision will result in a change in the termination date of the lease.” 

Again, you must apply the regulation to the facts to determine whether the materiality standard is met as to this economic interest.

F. The public generally exception

Even if the reasonably foreseeable financial effect of a governmental decision on a public official’s economic interest is found to be material, a public official may still participate in the decision if the material financial effect is indistinguishable from the effect on the public generally.  Of course, if the decision will have no material financial effect on his real property, then there is no need to apply the public generally exception.

The public generally exception applies if the decision affects a “significant segment” of the public in “substantially the same manner.”  (Regulation 18707.)  A significant segment consists of either (1) ten percent or more of the population in the jurisdiction of the official’s agency or the district the official represents, or (2) ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official’s agency or the district the official represents. 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660


Sincerely,

Steven G. Churchwell

General Counsel

By:  Marte Castaños

      
Staff Counsel, Legal Division

SGC:MC:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Generally, for decisions that may affect the public official personally or his or her immediate family.   See Section 82029 and Regulation 18703.5.


�  This amount is adjusted for inflation and is currently at $290.  As of January 1, 1999, the amount will be $300.


�  Please note that the conflict of interest regulations were reorganized in November 1999.  There were no substantive changes to the law.


�  Presumably, Mr. Akin’s property will not be rezoned.





