                                                                    January 26, 1999

Bill Daniels

Director

Sacramento County Fire Protection District, Division 2

8401 Cranford Way

Citrus Heights, California  95610

 Re:  Your Request for Advice

         Our File No. I-98-297
Dear Mr. Daniels:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
   We do not have sufficient facts to provide a definitive answer to your question; therefore, we consider your letter to be a request for informal assistance pursuant to Regulation 18329(c).

QUESTION
May you participate in discussions and decisions concerning the issue of reorganization of the Sacramento County Fire Protection District and the American River Fire Protection District?


CONCLUSION
You have provided us with insufficient information to determine or to analyze whether you can vote on the issue of reorganization, since there is no reorganization plan currently before the Sacramento County Fire Protection District.


FACTS
You are a newly elected director for the Sacramento County Fire Protection District, Division 2.  Currently, the Sacramento County Fire Protection District (the “Sacramento District”) is not seeking to reorganize with any neighboring fire districts.  It is anticipated that, in the future, the Sacramento District will seek to reorganize with the American River Fire Protection District (the “American River District”).

You are currently employed by the American River Fire Protection District as a full-time fire captain/paramedic.  You are assigned to a career development position as a training/safety officer.  Your two-year commitment to this position could end in January 1999.  You believe you have the option to stay longer if you choose to do so.  It should be noted that you are not a purchasing agent for the district.  You do not purchase goods or services.

The only salary and benefits that you receive are from the American River District (a governmental salary).  It is your belief that your salary and benefits would not change with the reorganization of the two districts, because the American River District would most likely be the successor agency (per the last merger attempt between the two districts).  This has not been decided by the present board.

The reasons you are unable to give specifics about the reorganization and the effect it will have upon your salary and benefits are as follows:  1) The terms of the reorganization have not been determined; and 2) The local unions have not met and conferred on issues relating to represented members, and the current terms of the local bargaining unit contracts create changes to employees semi-frequently (i.e., educational incentive increases or decreases, cost of living adjustments, etc.).

You believe the issue of salary is a moot point because your salary from the American River District is not “income.”  (Section 82030(b)(2) within the meaning of Section 87103(c).)


ANALYSIS
Government Code Section 87100 prohibits a public official from making, participating in making, or attempting to influence a governmental decision in which he or she has a financial interest.  Section 87103 specifies that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

  “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loaned by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to received by, or promised to the public official within 12 months prior to the time when the decision is made.” 

Regulation 18703.5
 defines the last type of economic interest encompassed by Section 87103, by clarifying that a governmental decision will have a personal financial effect on a public official if the decision will result in the increase or decrease of personal expenses, income, assets or liabilities of the public official or his or her immediate family.  (Regulation 18703.5.)  The personal financial effect will be considered material, and thus disqualifying, if the increase or decrease is at least $250 in any 12-month period, irrespective of the source of income.  (Regulation 18705.5; Murphy Advice Letter, No. A-98-156; Underwood Advice Letter, No. 

A-96-234.)  Thus, for example, you could not participate in any governmental decision that will affect your income from the district or that would have some other personal effect on you.

One such exception is discussed in the Cosgrove Advice Letter, No. A-98-145, where we stated that the personal effects test will not serve to require an official from disqualifying himself or herself, if the decision affects only the salary, per diem, or reimbursement for expenses the official receives from a local government agency.  (Regulation 18705(c)(1).)  Therefore, a decision affecting your governmental salary will not generally be a problem, but whether it has some other personal effect, not subject to this exception, is a question we cannot address without specific facts.  For example, a decision to abolish your position would not fit under the exception. 

You should note, that it is possible, under certain circumstances, to divide a large and complex decision into separate decisions so that a public official, who has a disqualifying interest with respect to one component of the decision, may participate in the other components.   (Epp Advice Letter, No. A-97-100, copy enclosed; Merkuloff Advice Letter, No. I-90-542; Huffaker Advice Letter, No. A-86-343.)  If you were to determine that the reorganization plan would have a personal effect on you so as to require your disqualification, it may be possible to separate the decisions, so that you could participate in those decisions in which you would not have a conflict.  

Assuming you have a conflict, and that the reorganization plan could be broken down into separate decisions, the following procedure should be followed to permit your participation:

a.  The decisions in which you have a disqualifying financial interest must be segregated from the other decisions;

b.  The decisions for which you are disqualified must be considered first, and a final decision reached without your participation; and

c.  Once a decision has been made on the portion of the reorganization plan in which you have a disqualifying interest, you may participate in the deliberations regarding other portions of the plan, so long as those deliberations do not result in a reopening or in any way affect the decisions from which you were disqualified.  (Talley Advice Letter, No. A-96-123, copy enclosed.)

You have identified your potential interests as your salary from the American River District, and your residence.  You have also stated that you do not have any interests in a business entity.  

Without additional information about a specific reorganization plan, it is not possible to evaluate whether you would be disqualified from making, participating in making, or attempting to influence a decision.  Nor is it possible to analyze whether the plan could be broken down into separate decisions.  

However, it is possible to clarify that your salary from the American River District does not fall within the definition of “income” under the Act.  Section 82030(b) states:

  “(b)  ‘Income’ also does not include:


* * *

  (2)  Salary and reimbursement for expenses or per diem received from a state, local, or federal government agency and reimbursement for travel expenses and per diem received from a bona fide nonprofit entity exempt from taxation under Section 501(c)(3) of the Internal Revenue Code.”

Thus, your salary from the American River District is not income, and would not disqualify you from participating in a governmental decision; and, as stated above, your salary would not be a disqualifying interest under the personal effects test.

If a reorganization plan comes before the Sacramento County Fire Protection District, and you wish for advice on your ability to participate in that specific decision, please contact us.  In the meantime, we have enclosed some general materials pertaining to conflicts of interest for your information.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Amy Bisson Holloway

       
Staff Counsel, Legal Division

SGC:ABH:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; Regulation 18329(c).)


�  This amount is adjusted every two years, and is currently $300.


�  The conflict of interest regulations were amended in November 1998.  This provision was formerly Regulation 18702.1(a)(4).  The language currently found in Regulation 18705.5 was also found in former Regulation 18702.1(a)(4).





