This Letter is SUPERSEDED by Coler Advice Letter No. I-07-089 
January 15, 1999

Alan Unterreiner

dbAPPS() Custom Software Developers

Post Office Box 20880

Sun Valley, California  89433

 Re:  Your Request for Advice

         Our File No. I-98-299
Dear Mr. Unterreiner:

This letter is in response to your request for advice on behalf of former state employee Richard Wakeman regarding the revolving-door provisions of the Political Reform Act (the “Act”).
   Since you have not provided all of the material facts, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C), copy enclosed.)  Informal assistance does not render the immunity conferred by formal written advice.  (Regulation 18329(c).)  

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.  The Commission does not provide advice regarding past conduct.  (Regulation 18329(c)(4)(A).)  You have also requested advice regarding Contracts Code sections 10410 et seq.  The Commission’s jurisdiction is limited to the Act.  (Section 83111.)  Therefore, we are unable to advise you regarding the Contracts Code.

QUESTION
Do the Act’s revolving-door restrictions prohibit you or Mr. Wakeman from marketing computer software programs to the California correctional system or to the State of California in general?

CONCLUSION
If Mr. Wakeman should have been designated in the Department of Corrections’ conflict of interest code, he may not, for one year after leaving state service, communicate with the CCC, the CDC or any prison or other agency under the control of the CCC or CDC in an attempt to influence any transaction involving the sale or purchase of computer software.  This one-year prohibition does not apply to you or dbAPPS.

FACTS
You are the sole proprietor of dbAPPS() Custom Software Developers (“dbAPPS”).  Richard Wakeman is employed by dbAPPS as a programmer analyst.  You have specific authorization to seek advice on his behalf.  

Mr. Wakeman was recently employed by the California Department of Corrections (“CDC”), for which he performed computer program development.  He retired from the department on May 1, 1998, as an Associate Information Systems Analyst.  Mr. Wakeman was most recently employed at the California Correctional Center (“CCC”) located seven miles out of Susanville, California.   During his tenure, Mr. Wakeman developed several computer programs that he has redeveloped and reprogrammed for dbAPPS.  Mr. Wakeman’s position was not designated in CDC’s conflict of interest code.

The Associate Information Systems Analyst is assigned to the Automated Systems Office at CCC and is responsible for the coordination and support of automated systems issues for CCC. The analyst acts as the primary contact for CDC’s Headquarters on all automated information systems issues relating to PCs and DDPS.  The analyst also acts as backup to other analysts and is responsible for assigned systems analysis work.  The analyst participates with other analysts on systems studies and implementations of a complex nature on a broad scope.  The specific duties of the analyst include:

Personal Computer Support:  Installation of hardware and software; ongoing technical assistance for these systems; assisting in the recovery of corrupted or lost data; assuring and assisting in data backups; and assuring data integrity at CCC.

DDPS Support:  Monitoring and maintaining the systems security in order to prevent or detect unauthorized use; assigning user identification numbers and access levels; making periodic security checks and establishing procedures related to the use of DDPS equipment; ensuring all equipment and software is operated properly; coordinating repair work; and troubleshooting and effecting solutions.

Miscellaneous Duties:  Acting as liaison on all information systems matters with CDC’s headquarters; producing daily data downloads from DDPS for distribution to PC database applications; coordinating computer and software justifications and procurement; maintaining hardware and software inventories; providing information security awareness training; maintaining a disaster recovery plan; participating in audits; traveling to other institutions; performing various office duties; reviewing software and making recommendations for purchase; consulting and advising management on information systems issues; and acting as backup to other analysts in the support of computer systems at camps.

Analysis/Development:  Providing analysis for potential systems; providing application development; troubleshooting defective equipment and effecting repairs; and coordinating the repair of defective equipment with outside vendor.

You would like to market computer programs redeveloped by Mr. Wakeman to the correctional system in California and to the State of California in general.  Currently, Pelican Bay State Prison has completed a software purchase package for one of the software programs.  All the necessary departments at the prison have approved the purchase and now the package is in the approval process at CDC’s Headquarters, Information Systems Branch.  This is the office designated to approve all information systems purchases by the correctional institutions in California.  Other prisons have indicated interest in the software programs.

ANALYSIS
One-Year Ban
Section 87406 prohibits specified state employees, for one year after leaving state service, from being paid to communicate with their former agency in an attempt to influence legislative or administrative action or any action or proceeding involving a permit, license, contract or the sale or purchase of goods or property.

1.  Who is covered under the one-year ban?
The one-year prohibition applies to employees who are designated in their former agency’s conflict of interest code.  Mr. Wakeman’s former position with CCC was not in the Department of Corrections’ conflict of interest code.
  However, the one-year ban also applies to employees who made or participated in the making of governmental decisions that had a reasonably foreseeable material effect on any financial interest.  In other words, the one-year prohibition applies to former state employees who should have been designated in their former employer’s code.  (Regulation 18746.1(a)(2).)

A state employee “makes a governmental decision” when, acting within the scope of his or her authority, he or she:  1) votes on a matter; 2) appoints a person; 3) obligates his or her agency to any course of action; 4) enters into any contractual agreement on behalf of his or her agency; or 5) determines not to act, unless the determination is made due to a conflict-of-interest.  (Regulation 18702.1 (copy enclosed).)

 A state employee “participates in making a governmental decision” when he or she negotiates (without significant substantive review) with a governmental entity or private person regarding a governmental decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review), by conducting research or an investigation or by presenting any report, analysis or opinion, which requires the exercise of independent judgment on the part of the employee and the outcome or purpose of which is to influence the decision.  (Regulation 18702.2 (copy enclosed).)  We have advised that an employee participates in the making of a governmental decision, even if it is reviewed by several of his superiors, if any of the following apply:  1) the superiors rely on the data or analysis prepared by the employee without checking it independently; 2) the superiors rely on the professional judgment of the employee; or 3) the employee in some other way actually influences the final decision.  (Lilyquist Advice Letter, No. M‑96‑318 [Memorandum to the Attorney General].)

From the facts provided in this letter, it appears that Mr. Wakeman’s position as an Associate Information Systems Analyst should have been designated in the Department of Corrections’ conflict of interest code.  The duties of his position included coordinating computer and software justifications and procurement; reviewing software and making recommendations for purchase; coordinating the repair of defective computer equipment with outside vendor; and advising management on information systems issues.  Decisions concerning the purchasing of supplies and services are decisions that financially affect the person providing the supplies or services.  Further, we previously advised a county that a contractor who managed the county’s computer system should be designated in its conflict of interest code.  (Leidigh Advice Letter, No. A-89-320.)  Moreover, nothing in your facts indicate that the Department of Corrections has made a determination that Mr. Wakeman’s position should not be designated in its outdated conflict of interest code.

2.  What conduct is prohibited by the one-year ban?
For one year after leaving state service, a former state employee, as specified, may not communicate with his or her former agency in an attempt to influence any transaction involving the sale or purchase of property or goods.  The one-year period commences when the employee is no longer under an employment agreement and is no longer receiving compensation, including compensation for “unused” vacation time.  (Weil Advice Letter, No. A-97-247.)

A designated employee’s “former agency” is any state agency the employee worked for or represented during the 12-month period before leaving state service.  Mr. Wakeman “worked for” the Department of Corrections, which is the agency that paid his salary.  Mr. Wakeman “represented” the CCC located near Susanville.  Mr. Wakeman’s “former agency” also includes any agency whose budget, personnel and other operations are controlled by the Department of Corrections or CCC.  (Regulation 18746.1(b)(6)(B).)

Accordingly, assuming Mr. Wakeman is covered by the one-year ban, he is prohibited, for one year after leaving state service, from communicating with the CCC, the Department of Corrections, or any prison or other agency under the control of the CCC or the Department of Corrections in an attempt to influence any transaction involving the sale or purchase of computer software.  

This one-year prohibition does not apply to you or dbAPPS.  You may market computer software programs to the California correctional system as long as Mr. Wakeman is not identified in any way with the transaction.  (Radan Advice Letter, No. I-98-076, copy enclosed.)  For example, Mr. Wakeman may not be identified as the sender of any communication that is sent to his former agency regarding the computer software.  Further, Mr. Wakeman may not personally contact or meet with any official or employee of his former agency regarding the computer software.  Moreover, Mr. Wakeman may not introduce you to any official or employee of his former agency prior to any meeting in which you intend to market the computer software.

Permanent Ban
Section 87401 provides:

  “No state administrative official, after termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi-judicial or other proceeding if both of the following apply:

        (a) The State of California is a party or has a direct and substantial interest.

        (b) The proceeding is one in which the former state administrative official participated.”

Section 87402 prohibits former state administrative officials from being paid to aid, advise, counsel, consult or assist in representing any other person in any proceeding in which the official would be prohibited from appearing under section 87401.

A “state administrative official” means every employee of a state administrative agency who as part of his or her official responsibilities engages in any judicial, quasi-judicial, or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  (Section 87400(b).)  In addition, the permanent ban only applies to “judicial, quasi-judicial or other proceedings” in which Mr. Wakeman participated as a state administrative official.  A “judicial, quasi-judicial or other proceeding” means:

  “[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.” (Section 87400(c).)

You have not inquired about the permanent ban and you have not provided any facts that appear to implicate this prohibition.  Nevertheless, Mr. Wakeman should be aware of this provision as it is specifically applicable to any contractual decisions in which he may have participated as an Associate Information Systems Analyst.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You have not provided any facts indicating that Mr. Wakeman’s position should not have been designated in the Department of Corrections conflict of interest code.


�  The Department of Corrections has not updated its conflict of interest code since 1987.


�  You may, of course, obtain this information from CDC and request reconsideration of this advice if you deem it appropriate.





