                                                                    January 13, 1999

Michael Bracken

846 North First Street

Banning, California  92220

 Re:  Your Request for Advice

         Our File No. A-98-301
Dear Mr. Bracken:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Would you, as a city councilman employed as executive director of the Coachella Valley Economic Partnership (the “CVEP), have a disqualifying conflict of interest in decisions regarding city contracts with one or more CVEP members?

CONCLUSION
The facts you report to us indicate that you have no economic interest in the individual members of the CVEP, and that the decisions at issue will not have a personal financial effect on you or on members of your immediate family.  Accordingly, no conflict of interest will arise under the Act if you participate in decisions affecting individual members of CVEP.

FACTS
You are  a city councilman for the City of Banning.  You are employed full time as the executive director of the Coachella Valley Economic Partnership, a 501 (c)(3) nonprofit corporation registered with the California Secretary of State.  The principal function of the CVEP is recruitment of job-creating business and industry into the region.  CVEP has approximately 100 members, including both public entities and private commercial enterprises.  There are three classes of membership; associate members pay annual dues of $500, general members pay dues of $1,000, and those paying $5,000 per year belong to the board of directors.  The board of directors consists of approximately 25 members, and this board is the decisionmaking body that governs the CVEP.  Four board members are elected officers of the corporation.  These officers, also known as the executive committee, oversee your activities as executive director.

You are a salaried employee of the CVEP with no investment interest in any of the members, and none of the members are sources of income to you.  As far as you know, you have no economic interest whatsoever in any of the members.  You report directly to the executive committee, which does have authority to hire or fire the executive director.  In your role as city councilman, you expect that you will participate occasionally in governmental decisions involving contracts between the city and individual members of the CVEP.

ANALYSIS
The Act's conflict of interest provisions require that public officials perform their duties in an impartial manner, free from bias attributable to their personal financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  The economic interests from which conflicts of interest may arise are defined in Regulations 18703.1—18703.5.  There are five kinds of such interests: 

· A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more, or, in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Regulation 18703.1);  

· A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Regulation 18703.2);

· A public official has an economic interest in any source of income which aggregates to $250 or more within 12 months prior to the decision (Regulation 18703.3);

· A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Regulation 18703.4); 

· A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Regulation 18703.5). 

Your account of the facts establishes that you are a public official,
 and that you may be making governmental decisions
 with foreseeable economic effects on individual CVEP members.  Since it is not clear that you have any economic interest in those members, our inquiry begins at that point.  If you do not have any economic interest in those members, and the decisions otherwise will have no personal financial effect on you, these decisions pose no conflicts of interest under the Act. 

It is clear that you have an economic interest in the CVEP.  A public official who is an employee of, or who occupies a position of management in, a business entity has an economic interest in that business entity.  (Regulation 18703.1.)  A nonprofit corporation like the CVEP is not considered to be a business entity within the meaning of the Act’s conflict of interest rules.  (Section 82005; Casey Advice Letter, No. A-93-082.)  However, we presume that you receive income from CVEP in the form of a salary over $250 per year.  CVEP is therefore a source of income to you, and as such you have an economic interest in CVEP.

As to individual CVEP members, you have disclosed no basis for concluding that you have an economic interest in those entities.  You made clear in our telephone conversation that you have no investment interests in, and are not employed by, any of the CVEP members which may be involved in the decisions at issue.  You also state that you do not receive any income or gifts from those members, and have no business ties of any sort with them.  The members do provide income to CVEP, in the form of annual dues ranging from $500 to $5,000.  Sources of income to a business entity may be considered as sources of (pro rata) income to an official with an ownership interest in the business entity, but you report no such ownership interest and, in any event, the CVEP is not a “business entity” within the meaning of the Act.  

We addressed a nearly identical situation in the Herkert Advice Letter, No. I-87-319 (copy enclosed).   The official in Herkert was the manager of the Colusa County Farm Bureau, a nonprofit corporation with some 1,000 dues-paying members.  We advised that neither the corporation’s members nor its directors were sources of income to the official simply by virtue of their relationship to the nonprofit corporation.  If they did not otherwise provide the official with gifts or income valued at $250 during the preceding twelve months, no conflict of interest would arise under the Act when the official took part in decisions concerning individual members or directors of the nonprofit corporation.  The same advice is appropriate in your case. 

Even if a public official has none of the financial interests specifically described at Regulations 18703.1 — 18703.4, he or she may still be disqualified from any role in decisions that will have financial effects on the official or on members of his or her immediate family.  Disqualifying personal financial effects are described at Regulation 18703.5 as follows:   

“A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.”

Nothing in your account of the facts suggests that the decisions in question will have a personal financial effect on you or on members of your immediate family.  So long as this is the case, you will not violate the Act by taking a role in governmental decisions relating to city contracts with individual members of the CVEP.

If you have any other questions on this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lawrence T. Woodlock

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10 percent interest or greater.  (Section 87103.)


�  “Public official” includes every member, officer, employee, or consultant of a state or local agency, with certain exceptions not relevant here.  (Section 82048; Regulation 87100.)  As a city councilman, you are a public official within the meaning of the Act.


�  Regulation 18701 defines the circumstances under which an official “makes a governmental decision.”


�  Please bear in mind that there are other sources of law regulating potential conflicts of interest, such as Government Code Section 1090, the Public Contracts Code, Codes of Ethics and Conflict of Interest Codes adopted by various agencies and governmental bodies, and the common law.  The FPPC can offer advice only on the requirements of Political Reform Act.





