                                                                    March 30, 1999

Nancy C. Miller

Hyde, Miller, Owen & Trost

428 J Street, Suite 400

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-98-309
Dear Ms. Miller:

This letter is in response to your request for advice on behalf of LAFCO Commission member Chris Tooker and alternate member, Elliot Mulberg, regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  

QUESTIONS
1.  May Mr. Tooker participate in discussions and decisions concerning a petition for the proposed incorporation of a new City of Elk Grove since he owns a home for sale within the proposed city boundaries?

2.  May Mr. Mulberg participate in discussions and decisions concerning a petition for the proposed incorporation of a new City of Elk Grove since he owns a home and resides within the proposed city boundaries?

CONCLUSIONS

1.  If any of the decisions regarding the proposed incorporation of the new city will have a reasonably foreseeable material financial effect on Mr. Tooker’s real property interest, he may not participate in the decisions unless the public generally exception applies.  Since Mr. Tooker’s property is directly involved in the decision, it is materially affected.  However, the public generally exception applies to Mr. Tooker’s real property interest and therefore, he may participate.

2.  The same analysis applies to Mr. Mulberg.  

FACTS
You represent the Sacramento County Local Agency Formation Commission (“LAFCO” or “commission”).  The formation commission has received a petition for the proposed incorporation of a new City of Elk Grove.  The formation commission's authority with respect to the petition to create a new city is to:  (1) review it; (2) modify boundaries; (3) impose terms and conditions relating to city services; and (4) approve or deny the petition.  The matter, if approved, is placed before the electorate for a vote.

The Sacramento County LAFCO is a seven-member commission formed pursuant to Government Code Section 56325.5.  LAFCO’s sphere of influence and jurisdiction is Sacramento County, which has a population of 1,159,785.  The proposed City of Elk Grove would have a population of 54,650, including significantly more than 5,000 residential units and property owners.

Mr. Tooker, a recently appointed LAFCO member who represents the general public, owns a residence and once resided within the proposed City of Elk Grove boundaries.  Although he moved several months ago, he still owns residential real property which is for sale.  He has no other economic interests in Elk Grove.

Alternate LAFCO member Elliot Mulberg, who represents special districts, is a director of the Elk Grove Community Services District.  As a director of the district, Mr. Mulberg receives a flat monthly per diem, for his services and for attending the director’s meetings.  He owns a residence and resides in Elk Grove.  He has no other economic interests in Elk Grove.

During our telephone conversation on March 23, 1999, you stated that both members own homes which are not unique in either size, value or zoning and are therefore similar to the other residential properties in the Elk Grove area.

   ANALYSIS
The Act prohibits a public official from making, participating in, or using his or her official position to influence a governmental decision in which he or she knows or has reason to know he or she has a financial interest.  (Section 87100.)  A public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official or a member of his or her

immediate family or on, among other things: 

 “(a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

  (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

  (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

  (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.

  (e)  Any donor of, or any intermediary or agent for a donor of, a gift or gifts aggregating two hundred fifty dollars ($250)
 or more in value provided to, received by, or promised to the public official within 12 months prior to the time when the decision is made.”  (Section 87103(a)‑(e).)

The Act defines “public official” as every member, officer, employee or consultant of a state or local government agency.  (Section 82048.)  As LAFCO members, both Mr. Tooker and Mr. Mulberg are public officials who are subject to the conflict-of-interest provisions of the Act.  Therefore, neither may participate in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on any of their economic interests.  Under the Act, an interest in real property worth $1,000 or more is potentially a disqualifying interest.

Mr. Mulberg receives a flat monthly per diem, for his services as a director, from the Elk Grove Community Services District, a local governmental agency.  (Section 82041.)  This is not disqualifying since per diem from a local governmental agency is exempt from the definition of income.  (Section 82030(b)(2).)

Therefore, under the facts presented, each member’s interest in real property is the only economic interest involved.  

Foreseeability
To determine if either member has a conflict of interest, we must examine whether it is reasonably foreseeable that a governmental decision will have an effect on his real property interest.  The effect of a decision is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706; In re Thorner (1975) 1 FPPC Ops. 198.)   It is reasonably foreseeable that the incorporation of a new city, with new conditions relating to city services, may affect the homes and property within the proposed boundaries.  We have previously advised that the decision to incorporate a new city will have a reasonably foreseeable financial effect on property within that city.  (Miller Advice Letter, No. I-93-164.)

Materiality
We must next determine if the foreseeable effect of a decision will materially affect      Mr. Tooker’s and/or Mr. Mulberg’s residential property.  The Commission regulations apply different standards depending on whether the decision will directly or indirectly affect the official’s economic interests.  Regulation 18704.2, copy enclosed, provides that an interest in real property is directly involved in a governmental decision if:

  “The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property.”  (Regulation 18704.2(a)(1), emphasis added.)

To determine if there will be a material financial effect on an economic interest in real property, Regulation 18705.2(a) states as follows: 

  “Directly involved real property interests.  Any reasonably foreseeable financial effect on real property in which a public official has an economic interest, and which real property is directly involved in a decision before the official's agency, is deemed material.”

Pursuant to this regulation, there is a material financial effect on both Mr. Tooker’s and 

Mr. Mulberg’s property, since they are directly affected by virtue of being within the incorporation area.

For an ownership interest in real property that is indirectly involved in a governmental decision, the materiality standard in Regulation 18705.2(b), copy enclosed, applies.  

Public Generally
Although an official’s economic interest may be materially affected by a decision, the official may still participate in the decision if the effect on the official’s interest is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707, copy enclosed.)

The public consists of the entire jurisdiction of the agency.  (In re Owen (1976) 2 FPPC Ops. 77.)  Since by statute, LAFCO’s jurisdiction is Sacramento County, the public consists of the residents of Sacramento County.  Accordingly, for the public generally exception to apply, a decision must affect the LAFCO members’ interests in substantially the same manner as it would affect a significant segment of the residents in Sacramento County.

Regulation 18707(b) defines “significant segment” in pertinent part, as:

  “(1)  Significant Segment:  The governmental decision will affect a ‘significant segment’ of the public generally as set forth below:

  (A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

  (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or

  (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or . . . .

* * *

  (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.”

For real property interests, a significant segment may be comprised of: (1) ten percent or more of the population of Sacramento County, (2) ten percent or more of all property owners, home owners or households in Sacramento County, or (3) 5,000 individuals who are residents of Sacramento County.  Sacramento County has a population of 1,159,785.  The proposed City of Elk Grove has a population of 54,650.  Applying Regulation 18707, the LAFCO decision to incorporate the new City of Elk Grove will affect at least 5,000 individuals who are residents of Sacramento County and who live within the proposed City of Elk Grove.  Therefore, a “significant segment” of the public will be affected by the incorporation decision.

In addition, a significant segment of the public must be affected in substantially the same manner as the public official.  Regulation 18707(b)(2) defines “substantially the same manner” as follows:

  “The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (b)(1) of this regulation.”

Since there are no facts that the decision to incorporate the new City of Elk Grove will have a material financial effect on either Mr. Tooker’s or Mr. Mulberg’s residential property that is distinguishable from the effect on the public generally, both Mr. Tooker and Mr. Mulberg may participate in the decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Jill Stecher

       
Staff Counsel, Legal Division

SGC:JS:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  This amount is adjusted for inflation and is currently $300.  (Regulation 18940.2.)


�  Please note that the conflict-of-interest regulations were numerically reorganized in November 1998.  There were no substantive changes to the law.  In addition, Regulation 18703 (the “public generally” exception), was repealed and a new section, Regulation 18707, was filed on November 29, 1993.  Therefore, any advice dealing with the public generally exception which precedes that date may differ.





