                                                                    January 15, 1999

Tom Shone

Mayor

City of Ione

Post Office Box 757

Ione, California  95640

 Re:  Your Request for Advice

         Our File No. A-98-313
Dear Mr. Shone:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
May you participate in a closed session meeting of the city council, in which the status of a lawsuit between the City of Ione and Portlock International will be discussed where the lawsuit involves a dispute regarding the terms of a lease to the Castle Oaks Golf Course?

CONCLUSION
You do not have a conflict of interest in decisions regarding the lawsuit on the basis that your hotel offers golf packages to the Castle Oaks Golf Course since it is not reasonably foreseeable that the litigation will have a financial effect on your hotel.  However, you may have a conflict of interest in such decisions if it is reasonably foreseeable that the outcome of the lawsuit will affect Mr. Lee’s income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.

FACTS
You are the mayor of the City of Ione.  In addition, you and your wife own and operate the Ione Hotel.  Your hotel offers golf packages to its guests.  If a guest purchases the golf package, the client receives a hotel room and a round of golf at the Castle Oaks Golf Course at a discounted rate.  To offer this package, the hotel purchases rounds of golf from the golf course at the discounted rate.  The discounted rate is offered to all Ione citizens.  The golf package is also offered by the Heirloom Bed & Breakfast, the only other overnight facility in town.  In the past, your hotel has offered golf packages to other golf courses.  You indicate that the golf package offered by your hotel is a package that is offered by many hotels in the normal course of doing business.  You further indicate that the package is offered only by your hotel, not by the golf course.

Portlock International (“Portlock”) manages the Castle Oaks Golf Course, which is owned by the city.  Portlock has a 55-year lease to operate and maintain the golf course.  Portlock is owned by Frank Hahn.  George Lee is the Vice President of Portlock and General Manager of the golf course.  Mr. Lee does not have an investment interest in Portlock.  Mr. Lee and his wife own Guber, Inc.  Guber, Inc. leases the Golden Star Saloon, which is located in your hotel.  You receive $700 per month in rental income from Guber, Inc.

Currently, the city is involved in a lawsuit with Portlock regarding the terms of the lease agreement.  On January 19, 1999, the city council will discuss the status of the litigation in closed session.  Before the golf course was built, the city had entered into a development agreement with Pietro Denevi to develop the Castle Oaks subdivision.  Part of this agreement included the building and management of a municipal golf course.  In 1991, Mr. Denevi sold his interest to a group of investors known as C.O.I.C.  One of the partners of C.O.I.C. absconded with $6 million of a $10 million loan from Lil Hong Kong Bank and disappeared somewhere in Japan.  To help stave off impending foreclosure, C.O.I.C. borrowed money from Mr. Hahn.

When the inevitable bankruptcy occurred, the city was left with a golf course that was less than 40 percent complete.  Mr. Hahn was left with nothing to secure almost $2 million in loans to C.O.I.C.  The city no longer wanted to complete the golf course as a city project and tried offering it to the person who built the course and other creditors.  The city offered a lease to the golf course to Mr. Hahn as a means to recoup his losses.  Mr. Hahn secured the lease in October 1992, with the approval and consent of the city.  He subsequently spent over $5 million to complete the golf course.  After the golf course became successful, a new city administration thought the city should be getting more revenue from the course and filed a suit in order to break the lease contract.  The city’s claims included a RICO violation and an alter-ego claim against Mr. Hahn and Portlock.  A federal court dismissed the RICO cause of action and ruled there was no alter-ego allegation proven.  All other allegations were time barred.  The city appealed the federal court’s decision.  The appeal will be heard in two years.  The city has also filed the same suit in the state courts.

You indicate that the outcome of the litigation will not affect Mr. Lee’s position with Portlock or his salary as Vice President, but could result in a job transfer for Mr. Lee.  You also indicate that your hotel would offer golf packages to the Castle Oaks Golf Course no matter who leases the golf course from the city.

ANALYSIS
Section 87100 prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  As a member of the city council, you are a public official for purposes of the Act.  (Section 82048.)

What are your economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests:  1) any business entity in which the official has an investment worth $1,000 or more; 2) any source of income of $250 or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made; 3) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management; or 4) any donor of gifts of $300 or more in value provided to the official within 12 months prior to the time when the decision is made.  (Section 87103(a), (c)-(e).)

1.  Ione Hotel
You and your wife own the Ione Hotel.  As the owner and operator of the Ione Hotel, you have an economic interest in the hotel for purposes of Section 87103(d).  You also have an investment interest in your hotel worth $1,000 or more and the hotel is a source of income to you of $250 or more within the previous 12 months.  (Section 87103(a) and (c).)

2.  Mr. George Lee & Guber, Inc.
Guber, Inc. leases the Golden Star Saloon from you.  You receive $700 per month in rental income from Guber, Inc.  Therefore, Guber, Inc. is a source of income to you of $250 or more within the last 12 months.  (Section 87103(c).)  Guber, Inc. is wholly owned by Mr. Lee and his wife.  In the opinion, In re Nord (1983) 8 FPPC Ops. 6, the Commission held that when an official has an economic interest in a business entity, the official will also have an economic interest in the individuals who have a controlling interest in the business entity.  Mr. Lee and his wife have controlling interests in Guber, Inc.; therefore, they are also sources of income to you of $250 or more within the previous 12 months.  (Section 87103(c).)

3.  Castle Oaks Golf Course
Your hotel offers golf packages to your guests.  If a guest purchases the golf package, the client receives a room at your hotel and a round of golf at the Castle Oaks Golf Course at a discounted rate.  To offer this package, the hotel purchases rounds of golf from the golf course at the discounted rate.  The term “business entity” includes joint ventures.  (Section 82005.)  The common definition of a “joint venture” is:

  “A special combination of two or more persons, where in some specific venture, a profit is jointly sought without any actual partnership or corporate designation, or as an association of persons to carry out a single business enterprise for profit, for which they combine their property, money, effects, skill, and knowledge.”  (Sadugor v. Holstein (1962) 199 Cal.App.2d 477, 483.)

Based upon your facts, it does not appear that the gift package arrangement arises to the level of a joint venture.  The sharing of profits and losses in a common enterprise is an indispensable feature of a joint venture.  (9 Witkin, Summary of Cal. Law (9th ed. 1989) Partnership, § 18, p. 417.)  The golf course and the hotel do not “share” the profits made from the sale of the golf packages.  The amount of profit each business receives from this transaction depends on the amount each entity charges for its services.  Therefore, you do not have an economic interest in the golf course on the basis that you have an investment interest in a “joint venture” or on the basis that you hold a position of management in a “joint venture.”  (Section 87103(a) and (d).)

Your hotel purchases the rounds of golf from the golf course at a discounted rate.  The term “gift” includes a discount in the price of anything of value unless the discount is made in the regular course of business to members of the public without regard to official status.  You indicate that the hotel received the discounted rate before you became a public official and that this discount is offered to all of the citizens of Ione.  In addition, your hotel has received similar discounts from other golf courses.  Further, Castle Oaks Golf Course offers the same discount to Heirloom Bed & Breakfast, the only other overnight facility in town.  Moreover, you indicate that many hotels offer similar golf packages in the normal course of doing business.  Therefore, you do not have an economic interest in the golf course on the basis that the golf course is a source of gifts of $300 or more within the previous 12 months.  (Section 87103(e).)

Accordingly, you may not make, participate in making or use your official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on the Ione Hotel or Mr. Lee.

Is it reasonably foreseeable that the decision will have a material financial effect on your economic interests?
Once you identify your economic interests, you must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, you must determine whether your economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, you must then apply the appropriate standard to determine whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  After you find the applicable materiality standard, you must determine whether it is reasonably foreseeable that the materiality standard will be met.

1.  Is the economic interest directly or indirectly involved in the decision?
A business entity or an individual who is a source of income is directly involved in a decision if the business entity or individual is the named party in, or the subject of, the proceeding concerning the decision.  (Regulation 18704.1(a)(2).)  A business entity or individual is the subject of a proceeding if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a business entity or individual is not directly involved in a governmental decision, the business entity or individual will be indirectly involved for purposes of applying the materiality standards.

The Ione Hotel is not directly involved in any decision regarding the lawsuit between the city and Portlock.  At this time, Mr. Lee is not a named party in the lawsuit.  In addition, Mr. Lee has no investment interest in Portlock.  Therefore, Mr. Lee is not directly involved in the lawsuit between the city and Portlock.

2.  What is the appropriate materiality standard?
When an official’s economic interest is indirectly involved in a decision, the official must locate the applicable monetary threshold to determine whether the effect of the decision is material.  For business entities indirectly involved in a decision, the appropriate standard to determine materiality is contained in regulation 18705.1(b).  The standards provided in the regulation are based on the financial size of the business entity.  For relatively small businesses, the effect of a decision is material, under regulation 18705.1(b)(7), if:

  “(A) The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000, or more; or

    (B) The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

     (C) The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

For individuals indirectly involved in a decision, the appropriate standard to determine materiality is contained in regulation 18705.3(b)(3).  The effect of a decision is material as to an individual if the decision will affect the individual’s income, investments, or other tangible or intangible assets or liabilities by $1,000 or more.

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  There are two questions you must consider.  First, is it substantially likely that the outcome of the lawsuit will financially affect the Ione Hotel in the manner described in regulation 18705.1(b)?  Second, is it substantially likely that the outcome of the lawsuit will financially affect Mr. Lee’s income, investments, or other tangible or intangible assets or liabilities by $1,000 or more?  

You indicate that your hotel would offer golf packages to the Castle Oaks Golf Course no matter who leased the golf course from the city.  Under these facts, it is not substantially likely that the litigation will have any financial effect on the Ione Hotel.  You also indicate that the outcome of the litigation will not affect Mr. Lee’s position with Portlock or his salary as Vice President, but could result in a job transfer for Mr. Lee.  If the job transfer would financially affect Mr. Lee’s income, investments, or other tangible or intangible assets or liabilities by $1,000 or more, it is reasonably foreseeable that the lawsuit and city council decisions regarding the lawsuit will have a material financial effect on Mr. Lee.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





