                                                                    January 26, 1999

Kathryn J. Tobias

Chief Counsel

California Integrated Waste Management Board

8800 Cal Center Drive

Sacramento, California  95826

 Re:  Your Request for Advice

         Our File No. A-98-315
Dear Ms. Tobias:

This letter responds to your request on behalf of former Senator David Roberti for advice about the Political Reform Act (the “Act”).
 

I.  QUESTIONS
(1)  Based upon the facts stated below, do the manufacturers to which the certifications have been sent constitute a “significant segment” of the public generally, as that term is used in Regulation 18707(b)(1)(D)?

(2)  If so, will the California Integrated Waste Management Board’s (the “board”) decisions about the certifications affect the “significant segment” in “substantially the same manner” as the effect on the manufacturers in which Senator Roberti has an economic interest by virtue of his spouse’s ownership of stock?    

(3)  You are also seeking advice about application of the “substantially the same manner” standard in the context of possible board decisions about the following aspects of the Rigid Plastic Packaging Container (RPPC) program: (a) Setting the statewide recycling rate; (b) Deciding to send certifications; (c) Adopting/revising regulations; (d) Taking a position on proposed RPPC legislation; and (e) Taking compliance or enforcement action against individual businesses.   

II.  CONCLUSIONS
(1)  No.  Before a significant segment may be identified pursuant to the narrowly construed exception in Regulation 18707(b)(1)(D), “exceptional circumstances” must surround the decision.  We find no indication of such circumstances in the facts you present.  

(2)  Given the answer to question (1), consideration of the “substantially the same manner” requirement of the public generally exception is moot.  

(3)  The decisions about which you inquire may or may not have a material financial effect on Senator Roberti’s economic interests; at this point, we have insufficient information to make this determination conclusively.  Until this threshold inquiry is made for each decision, it is premature to discuss the applicability of the public generally exception.  

III.  FACTS
Former Senator David Roberti is a new member of the board.  One of the board's many programs relates to the recycled content of Rigid Plastic Packaging Containers (“RPPC”).  Statutory requirements are located in Public Resources Code (“PRC”) Section 42300 et seq., and regulations have been adopted to implement the program, which are located at 14 CCR section 17942 et seq.  Briefly, PRC section 42310 provides that all RPPCs sold or offered for sale in California must meet certain specified criteria.  The most pertinent requirement for this inquiry provides that all manufacturers are deemed to have complied with the requirements of this section if the statewide recycling rate, as determined by the board, is 25 percent or greater.  If the rate is lower, then each individual manufacturer must comply with one of the other methods set forth in this section.  PRC section 42320 and 14 CCR 17946 provide that if the rate is below 25 percent, the board may send out certifications to manufacturers to verify their compliance with one of these other methods.  PRC section 42322 provides that the board may impose a fine of up to $100,000 annually for failure to comply.
Earlier this year, the board set the 1996 recycling rate at 23.2 percent, which was below the 25 percent threshold.  The board directed staff to compile a list of 500 randomly selected manufacturers and to send certifications to them.  (You provided a copy of an agenda item that describes this process and its current status.)
Senator Roberti's wife owns stock in four companies that are on this list of 500.  She also owns stock in two companies that may receive certifications in the future.  Staff currently estimates that many thousands of companies that do business in California may be subject to the RPPC requirements.  However, it is impossible to determine, but also highly unlikely that the companies covered would constitute 50 percent of all businesses in California.  Therefore,  you are seeking advice as to whether or not the broader provision of Regulation 18707(b)(1)(D) would apply to this situation. 

You are also seeking advice about the application of Regulation 18707(b)(2) to the various types of decisions which Senator Roberti may be called on to make for the RPPC program.  These include the following types of decisions:  1)  Setting the statewide recycling rate; 2)  Deciding to send certifications; 3)  Adopting/revising regulations; 4)  Taking a position on proposed RPPC legislation; and 5)  Taking compliance or enforcement action against individual businesses.

Senator Roberti abstained from participation in the board discussion of the agenda item on December 16, 1998.  However, final consideration of this item has been carried over to a board meeting scheduled for January 27, 1999.  Senator Roberti would like to participate in the future decision. 

IV.  ANALYSIS
A.  Introduction

The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a financial interest in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for deciding whether the Act’s conflict-of-interest restrictions apply to a given individual with regard to a given governmental decision.  (Regulation 18700(b).)  

Your request indicates that you and the Senator have already reached the following conclusions:

That Senator Roberti is a public official (Regulation 18701); and that he would be making, participating in making, or influencing board decisions about the certifications if he acts as a member of the board on the matters. (Regulations 18702-18702.4.)  

That he has an economic interest in the manufacturers of RPPC in which his spouse has invested $1,000 or more.  (Section 87103(a), Regulation 18703.1(a).)  

That the manufacturers in which he has an economic interest, and to which certifications have been sent, are directly involved in the board’s decisions about the certification process because the manufacturers are a named party in the certifications.  (Regulation 18704.1(a)(2).)   

That, because these manufacturers are directly involved, the materiality standard in Regulation 18705.1(a) is applicable.  That standard provides that any reasonably foreseeable financial effect—even a penny’s worth—on a business entity which is directly involved in a decision is deemed material.  

That at least some financial effect on the manufacturers in which the Senator has an economic interest is reasonably foreseeable; and therefore he has a conflict of interest unless the public generally exception applies.  (Regulation 18706.)  

Based upon the facts presented in your advice request, we concur in these conclusions.  

B.  
Applicability of the public generally exception to decisions about the certifications already sent. 

Even if a public official otherwise has a conflict of interest, he or she may not be disqualified from the governmental decision in question.  For a disqualifying conflict of interest to exist, the reasonably foreseeable financial effect of a governmental decision on the public official’s economic interest must be “distinguishable from its effect on the public generally.”  (Section 87103.)  The material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if the decision will affect a “significant segment” of the public “in substantially the same manner” it affects the public official.  (Regulation 18707(b)(1),(2).)   

When the economic interest on which there is a reasonably foreseeable material financial effect is a business entity, a “significant segment” may be comprised of:  

50 percent of all businesses in the jurisdiction, so long as the businesses are composed of more than a single industry, trade, or profession. (Regulation 18707(b)(1)(B).) 

In rare cases, “exceptional circumstances” may allow the recognition of a significant segment, within the the meaning of the public generally exception, even if the numerical threshold established in Regulation 18707(b)(1)(B) are not met.   

Where the decision will affect a predominant industry, trade, or profession in the official's jurisdiction.  (Regulation 18707.3.)

You have concluded that it is highly unlikely that the manufacturers which have been sent certifications comprise fifty percent of the businesses in the state of California, which is the jurisdiction of the board.  We concur in this conclusion.  We also note that manufacturers of RPPC do not comprise a predominant industry, trade, or profession in the state.

You have specifically inquired about the applicability of the “exceptional circumstances” provision for the identification of a “significant segment.”  Regulation 18707(b)(1)(D) provides: 

“The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”  

In a number of advice letters,
 we have explained that this provision is a very narrow exception that was adopted in conjunction with Regulation 18707.6 (applicable to states of emergency) to apply in exceptional circumstances where large numbers of persons were affected.  As we have interpreted Regulation 18707(b)(1)(D), two requirements must be satisfied before it may be applied.  First, there must be exceptional circumstances surrounding the decision; this means, if not an emergency, then at least novel or unexpected contingencies.  Second, the segment of the jurisdiction to be identified as the significant segment must be large.  

Even if we assume without deciding that the manufacturers to which the certifications have been sent are sufficiently numerous to satisfy the requirements of Regulation 18707(b)(1)(D), there is nothing in the present facts to suggest that there are “exceptional circumstances,” withing the meaning of the regulation, surrounding this decision.  There a number of administrative agencies in California (a good example is the California Air Resources Board) which routinely make regulatory decisions which affect large portions of particular industries in which many individuals may have invested.  Therefore, we advise that the requirements of Regulation 18707(b)(1)(D) are not satisfied under the present facts.
  

Given that none of the other possibilities for identifying a “significant segment” apply, we advise that the “significant segment” requirement of the public generally exception cannot be met under these facts, and that, therefore, the exception does not apply.  Given this conclusion, consideration of the “substantially the same manner” requirement of the public generally exception, as requested in your second question, is moot.

C.  Other board decisions about the RPPC program.  

You have inquired about the application of the “substantially the same manner” standard (Regulation 18707(b)(2)) to Senator Roberti’s economic interests in the context of other possible board decisions about the RPPC program.  Your question apparently assumes that a conflict of interest will exist with regard to these decisions unless the public generally exception applies.

Based on the facts presented in your advice request, it is not possible to evaluate the correctness of that assumption.  The Act’s conflict-of-interest provisions are designed to be applied on a decision-by-decision basis; the analysis is very dependent on the facts of each particular situation.  For example, in one or more of the possible decisions to which you refer in your third question, Senator Roberti’s economic interests appear to be indirectly involved.  (See Regulations 18700(b)(4), 18704.1(a)-(b); Cf. the analysis in part IV.A., above, where we agree with your conclusion that the Senator’s economic interests are directly involved in the decisions about the certifications already sent.)  If this is indeed so, the materiality standards for indirectly involved business entities must be applied.  These standards are more lenient than the materiality standards for directly involved business entities.  

Please note that we are not assuming, one way or the other, the outcome of the analysis on these other issues.  At this point, we merely advise that it is premature to discuss the application of the public generally exception without more information that a conflict of interest would exist otherwise.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  When a governmental decision will affect an entire industry in substantially the same manner as it will affect a public official’s economic interest, the industry is considered to constitute a significant segment if that industry is a “predominant industry” in the jurisdiction or district.  (Regulation 18707.3.)  Regulation 18707.3  does not establish any specific criteria for determining when an industry, trade, or profession is predominant in a given jurisdiction.  We rely on the well-settled interpretation that the “predominant industry” variation of the public generally exception is to be construed narrowly.  (Woods Advice Letter, No. A-94-164.)  Originally, the term “predominant” was meant to apply to a situation where a local economy is based on one industry, so that almost any public official would have an economic tie to that industry, trade, or profession.  (Ibid.)  In Woods, supra, we advised that the real estate business, while the third most numerous type of business in the jurisdiction-in-question, was not the basis of the local economy, and therefore the “predominant industry” variation on the public generally exception did not apply.


�  See Bailey Advice Letter, No. A-95-230; Brennan Advice Letter, No. A-98-025; Winter Advice Letter, No. A-97-610; Cihigoyenetche Advice Letter, A-97-574.  


�  In your advice request, you inquired about the Kohn Advice Letter, No. A-93-414.  The advice in that letter depended on interpretation of the public generally exception which may apply when a public official has an economic interest in a public entity, such as a city or county, usually because the public entity is a source of income to the public official.  In such circumstances, even though the public official’s actions may have a reasonably foreseeable material financial effect on the public entity in which he or she has an economic interest, there is a presumption that such impact of the decision “flows” to all the residents of the jurisdiction.  (See, e.g., Soldani Advice Letter, No. A-94-042.)  In some advice letters, this presumption is stated as an application of Regulation 18707(b)(1)(D).  (Kohn, supra; Soldani, supra.)  The interpretation in the Kohn and Soldani Letters is inapplicable to the Senator’s situation because his economic interest is not in a public entity, but in private entities.  





