                                                                    January 25, 1999

James Sanchez

City Attorney

City of Salinas

200 Lincoln Avenue

Salinas, California  93901

 Re:  Your Request for Advice

         Our File No. A-98-319
Dear Mr. Sanchez:

This letter is in response to your request for advice on behalf of Councilmember Roberto Ocampo and Planning Commissioner Ann DeJesus Riley regarding the provisions of the Political Reform Act (the "Act").
 

QUESTION
In light of appraisal letters submitted on their behalf, may councilmember Ocampo and commissioner Riley participate in city council decisions relating to the Mountain Valley Project?

CONCLUSION
Since the appraiser considered all of the factors outlined in Commission regulations, so long as it is otherwise reasonable to rely on the appraiser’s opinion, councilmember Ocampo and commissioner Riley may rely on these appraisal letters in forming a good faith belief that the project will not have a material financial effect on the value of their properties.  However, each official must make the ultimate factual determination that the appraisals are reliable and correct.

FACTS
Roberto Ocampo is a member of the City Council of Salinas, who owns a residence at 219 Carriage Drive.  His residential real property is located approximately 500 feet from the boundaries of the Mountain Valley Project ( the "project"), a proposed 853-unit residential subdivision.  The project is currently before the local planning commission and the traffic and transportation commission.  You expect that the project will come before the city council for decisionmaking on an Environmental Impact Report, a Precise Plan, an Annexation Reorganization, a General Plan Amendment, and a Prezoning. 

Councilmember Ocampo had obtained a one page letter stating an appraiser’s opinion that the value of his residence would not increase as a direct result of the project.  The original appraisal has now been augmented in light of the Commission's conclusion that councilmember Ocampo could not satisfy his obligations under the Act by reliance on the original appraisal.  (Sanchez Advice Letter, No. I-98-267.)  You ask that we review the updated appraisal to determine whether it includes the objective criteria of reliability lacking in the first attempt.

At the same time, you ask that we consider similar issues in connection with Salinas planning commissioner Ann DeJesus Riley.  Commissioner Riley owns a residence at 1434 Tecopa Way.  Her interest in this property is valued at more than $1,000.  As with  councilmember Ocampo, the commissioner’s property is located approximately 500-600 feet from the boundaries of the Mountain Valley project.  You have provided us with an appraisal letter offering an opinion on the effects of this project on the commissioner’s property interest.

The planning commission will evaluate and make advisory recommendations to the city council on all project phases including the EIR, Precise Plan, Annexation Reorganization, General Plan Amendment, and Prezoning.  The city council will make final decisions on each project component.  Commissioner Riley abstained from an earlier planning commission vote on this project to avoid a possible conflict of interest, and you request advice on her behalf, in anticipation of an upcoming review of a modified version of the project in late January.

ANALYSIS
The Act's conflict of interest rules require that public officials perform their duties in an impartial manner, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)
  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  Generally speaking, a public official has a financial interest in decisions that could foreseeably have a material financial impact on the official.  

Conflict of interest analysis under the Act proceeds through four steps: (1) There must be a public official who participates in a governmental decision, (2) it must be reasonably foreseeable (3) that the decision will have a material financial effect, (4) distinguishable from the effect on the public generally, on the official, a member of the official's immediate family, or on any one of six statutorily identified economic interests of the official.

A “public official” is defined by the Act to include every member, officer, employee, or consultant of a state or local governmental agency.  (Section 82048.)  This plainly includes city councilmembers and planning commissioners.  Regulations 18702.1 through 18702.4 (copies enclosed) indicate when a public official is making, participating in the making, or influencing a governmental decision.  A public official “makes a governmental decision,” when the official, acting within the authority of his or her office or position, does any of the following:  

Votes on a matter; 

Appoints a person; 

Obligates or commits his or her agency to any course of action; 

Enters into any contractual agreement on behalf of his or her agency; or 

Determines not to do any of these things, unless such determination is made because of his or her financial interest.
  (Regulation 18702.1.)  

A public official participates in making a governmental decision when the official, acting within the authority of his or her office or position:

Negotiates, without significant substantive review, with a governmental entity or private person regarding a governmental decision; or

Advises or makes recommendations to the decisionmaker, either directly or without significant substantive review, by exercising his or her judgment in the conduct of research or investigation, or in the preparation of a report, analysis or opinion, with the purpose of influencing a governmental decision.  (Regulation 18702.2)

Your request for advice presupposes that councilmember Ocampo will be voting on various elements of the project when it comes before the city council, and it seems clear that he anticipates making or participating in governmental decisions on this project. You also appear to assume that commissioner Riley’s “advisory recommendations” will amount to “participating” in the making of governmental decisions, as described in Regulations 18702.2.
  For purposes of this letter, we will make the same assumption. 

A public official has a financial interest in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on the official or his immediate family, or (as pertinent here) on any real property in which the public official has a direct or indirect interest worth $1000 or more.  (Section 87103(b).)  We understand that both councilmember Ocampo and commissioner Riley have interests of $1000 or more in their residences.  The inquiry then turns to the potential effects — on these property interests 
—  of decisions relating to the project.

An effect of a decision is “reasonably foreseeable” if there is a substantial likelihood that it will occur.  Certainty is not required, but the effect must be more than a mere possibility.  (Downey Cares v. Downey Community Development Comm. (1987) 196 Cal.App.3d 983, 989; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822.)   If it can be determined that no effect on a public official’s economic interests is foreseeable, the inquiry comes to an end at that point. 

If some effect cannot be ruled out, it is necessary to decide what constitutes a material effect on the interest in question, and then to revisit the foreseeability question to determine whether such a material effect is reasonably foreseeable.  For present purposes, we assume that some effect on the property interests is foreseeable, and we turn to the determination of what effect will be deemed “material.”

Regulation 18705.2(b)(1)(C) provides that the effect of a decision on real property is material, when that property is not itself the subject of the decision, if;

“(C)  The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:  

(i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

(ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”

The question now reduces down to this; is it reasonably foreseeable that decisions on the project will change the fair market value of the officials’ residential real property in an amount of $10,000 or more?  If the answer is “yes” in either case, the official has a financial interest in these decisions and may not make, participate, or in any way use his or her official position to influence those decisions — unless it can be shown that the effects on the official are not distinguishable from the effects on the public generally. 

For each official you have submitted an appraisal performed by Stuart Wolf, IFA, a real estate appraiser.  An appraisal conducted by a disinterested and otherwise qualified real estate professional will be considered a good faith effort to assess the materiality of pending governmental decisions indirectly affecting a public official’s property.  However, a decision to participate in decisionmaking on the basis of an appraisal is permissible under the Act if and only if the official makes the ultimate factual determination that the appraisal is reliable and correct.  (Bennetts Advice Letter, No. A-97-374.)  

We have advised on numerous occasions in the past (See, e.g. Bennetts Advice Letter, supra; Hardison Advice Letter, No. A-98-142; Confer Advice Letter, No. A-94-345) that an important objective criterion of reliability is express consideration by the appraiser of the factors listed in Regulation 18705.2(b)(4), as follows:
  

  “1.  The proximity of the property which is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the property in which the official has an interest;

    2.  Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property;

    3.  [W]hether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, the effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.

The appraisal letters submitted on behalf of both councilmember Ocampo and commissioner Riley consider all of the factors in the Commission’s regulations.  Mr. Wolf’s conclusions — that decisions on the project will result in no foreseeable, material financial effects on either official’s real property interest — appear to be objectively defensible.  So long as it is otherwise reasonable to rely on the appraiser’s opinions, councilmember Ocampo and commissioner Riley may rely on these letters in forming a good faith belief that the project will not materially affect the value of their properties.  However, each official must make the ultimate factual determination that the appraisals are reliable and correct, and that Mr. Wolf is qualified to offer the opinions he has provided. 

If you have any other questions on this matter, please contact me at (916) 322-5660.

                                                 Sincerely,

                                                 Steven G. Churchwell
                                                 General Counsel

                                                  By:     Lawrence T. Woodlock

                                                                         Staff Counsel, Legal Division     
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In addition to the Act, there are other sources of law regulating potential conflicts of interest, such as Government Code Section 1090, the Public Contracts Code, Codes of Ethics and Conflict of Interest Codes adopted by various agencies and governmental bodies, and the common law.  The FPPC can offer advice only on the requirements of Political Reform Act.


�  When the determination not to act occurs because of the official's financial interest, the official's determination must be accompanied by disclosure of the financial interest, made part of the agency's official record, or made in writing to the official's supervisor as provided in 2 Cal. Code Regs. Section 18730(b)(10), to the appointing power, or to any other person specified in a Conflict of Interest Code adopted pursuant to Government Code Section 87300.


�  Or, at a minimum, that she will use her official position to “influence” a governmental decision, as described in Regulation 18702.3.  


�  You have not disclosed any other potentially affected economic interests, so the following analysis is confined to foreseeable effects on the officials’ real property interests. 


�  Regulation 18705.2(b)(4) was formerly Regulation 18702.3(d).






