                                                                    January 15, 1999

Robyn A. Black

Aaron Read & Associates

1127 11th Street, Suite 350

Sacramento, California  95814

 Re:  Your Request for Advice

         Our File No. A-98-320
Dear Ms. Black:

This letter is in response to your request for advice regarding the post-governmental employment restrictions of the Political Reform Act (the “Act”).
 

QUESTION
When you were the chairman of the Industrial Welfare Commission, you participated in several public hearings that were held on the 8-hour daily vs. the 40-hour weekly overtime pay issue.  As a former state official, does the Act’s permanent ban prohibit you from appearing before or communicating with the Industrial Welfare Commission concerning the overtime issue?

CONCLUSION
The Act’s lifetime prohibition does not prohibit you from appearing before or communicating with the Industrial Welfare Commission concerning the overtime issue because the public hearings in which you participated were not “judicial, quasi-judicial or other proceedings” as that term is defined in the Act.  However, you are prohibited, for a period of one year, from being paid to appear before or communicate with the Industrial Welfare Commission, and any other agency controlled by the Industrial Welfare Commission, for the purpose of influencing any administrative or legislative action, or any other action specified in Section 87406.

FACTS
You were the chairman of the Industrial Welfare Commission.  As chairman, you participated in several public hearings that were held on the 8-hour daily vs. the 40-hour weekly overtime pay issue.  The public hearings concerned the amendment of certain regulations governing overtime pay.  After the hearings, five regulations were amended.  (8 CCR §§ 11010, 11040, 11050, 11070 and 11090.)  Pursuant to these amended regulations, California businesses in certain industries are no longer required to pay overtime to wage-earners who work longer than eight hours a day.  They are only required to pay overtime wages to workers who work longer than 40 hours per week.  The new rule applies only to five industries—the manufacturing industry; professional, technical, clerical, mechanical, and similar occupations; the public housekeeping industry; the mercantile industry; and the transportation industry.  The public hearings did not involve specific companies, but dealt with regulations that applied to companies in specific industries.

ANALYSIS
Officials who have left state service are subject to two types of restrictions under the Act.  The first is a permanent prohibition on advising or representing any person for compensation in any judicial or other proceeding in which the official participated while in state service.  The second is a one‑year prohibition on making any appearance before their former agency for compensation for the purpose of influencing administrative or legislative action or other specified actions.

Lifetime Ban on “Switching Sides”
Section 87401 provides:

  “No state administrative official, after termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or

informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial or quasi-judicial or other proceeding if both of the following apply:

        (a) The State of California is a party or has a direct and substantial interest.

        (b) The proceeding is one in which the former state administrative official participated.”

Section 87402 prohibits former state administrative officials from being paid to aid, advise, counsel, consult or assist in representing any other person in any proceeding in which the official would be prohibited from appearing under section 87401.

The permanent ban only applies to “judicial, quasi-judicial or other proceedings” in which you participated as a state administrative official.  A “judicial, quasi-judicial or other proceeding” means:

  “[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency.”  (Section 87400(c).)

The lifetime prohibition applies only to proceedings involving specific parties.  It does not apply to the making of rules or policies of general applicability, such as an agency’s rulemaking process.  As the chairman of the Industrial Welfare Commission, you participated in public hearings which resulted in the amendment of five regulations.  These regulations establish when businesses in specified industries are required to pay overtime wages to workers.  The regulations apply to all businesses in the specified industries.  Therefore, the public hearings in which you participated were not “judicial, quasi-judicial or other proceedings” as defined in section 87400.

Accordingly, the lifetime ban does not prohibit you from participating in a proceeding before any court or state administrative agency where an issue in the proceeding involves the overtime pay issue.  However, you are prohibited from representing any party in a judicial, quasi-judicial or other proceeding in which you participated as a state administrative official.

One-Year Ban
In addition to the permanent prohibition, the Act prohibits designated state employees, for one year after leaving state service, from being paid to communicate with or appear before their former agency for the purpose of influencing any administrative or legislative action, or any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant, or contract, or the sale or goods or property.  (Section 87406.)

An official’s “former agency” is any state agency the official worked for or represented during the 12-month period before leaving state service and any agency whose budget, personnel and other operations are controlled by the official’s former agency.  (Regulation 18746.1(b)(6)(B).)

Although the permanent prohibition does not prevent you from participating in a proceeding involving the overtime pay issue, you are prohibited from being paid to appear before or communicate with the Industrial Welfare Commission, and any other agency controlled by the Industrial Welfare Commission, for the purpose of influencing any administrative or legislative action, or any other action specified above.

We have advised that the one-year ban does not prohibit a former agency official from drafting proposals on a client’s behalf to be submitted to the agency as long as the former employee is not identified in connection with the client’s efforts to influence administrative action.  (Cook Advice Letter, No. A‑95‑321; Harrison Advice Letter, No. A‑92‑289.)  Similarly, the one-year ban does not prevent a former employee from using his or her expertise to advise clients on the procedural requirements, plans, or policies of his or her former agency as long as the employee is not identified with the employer’s efforts to influence the agency.  (Perry Advice Letter, No. A-94-004.)

We have further advised that communications with an agency that are not for the purpose of influencing administrative or legislative action (or any other proceeding specified in section 87406) are not restricted by the one-year ban.  For example, an ex‑employee can attend informational meetings with the agency, or request information from the agency concerning existing laws, regulations, or policies, so long as the employee does not attempt to influence administrative or legislative action.  (Tobias Advice Letter, No. I-96-089.)

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.








Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





