                                                                    January 29, 1999

Tom Lucier

Supervisor

Third District

Mendocino County

501 Low Gap Road Room 1090

Ukiah, California 95482

 Re:  Your Request for Advice

         Our File No. I-98-322
Dear Mr. Lucier:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Since you are seeking general information and have not inquired about a specific governmental decision, we are treating your request as one for informal assistance.
  (Regulation 18329(b)(8)(C).)

Please note that other conflict-of-interest laws that are not within the jurisdiction of this agency may apply, such as Government Code section 1090.  We do not advise on laws that are outside of the Act.  (Section 83111.)  Furthermore, nothing in this letter should be construed to evaluate conduct that has already taken place.  The Commission does not provide advice regarding past conduct.  (Section 18329(b)(8)(A).)

QUESTION
Do you have a conflict of interest in all issues before the board of supervisors pertaining to the Sheriff-Coroner’s Office and the Department of Social Services?

CONCLUSION
The “public generally” exception may allow you to participate in decisions concerning each agency’s budget, personnel and policies of general application.  However, you may not participate in any decision if it is reasonably foreseeable that the decision will have a material financial effect, direct or indirect, on your funeral business.

FACTS
You were elected to the Mendocino County Board of Supervisors in June 1998.  You are also a funeral director serving a large rural area of Mendocino County.  In your capacity as a funeral director, you are under contract with the County of Mendocino.  The services that you provide are support services and the use of facilities for the Mendocino County Sheriff-Coroner.  You are the only funeral director in your area of the county to provide these services.  Your contract will continue until the end of June 1999.  You also provide services to the Mendocino County Social Services Department providing for indigent cremations.

ANALYSIS
Section 87100 prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  As a member of the board of supervisors, you are a public official for purposes of the Act.  (Section 82048.)

When is an official making, participating in making or influencing a decision?
An official “makes a governmental decision” when he or she:  1) votes on a matter; 

2) appoints a person; 3) obligates his or her agency to any course of action; 4) enters into any contractual agreement on behalf of his or her agency; or 5) determines not to act, unless the determination is made due to a conflict of interest.  (Regulation 18702.1.)

 An official “participates in making a governmental decision” when he or she negotiates (without significant substantive review) with a governmental entity or private person regarding a decision, or when he or she advises or makes recommendations to the decisionmaker (either directly or without significant substantive review), by conducting research or an investigation or by presenting any report, analysis or opinion, which requires the exercise of independent judgment on the part of the official and the outcome or purpose of which is to influence the decision.  (Regulation 18702.2.)

An official attempts to use his or her official position to “influence a governmental decision” if the decision is before the official’s own agency and the official, for the purpose of influencing, contacts, appears before, or otherwise attempts to influence, any member, officer, employee or consultant of the agency.  (Regulation 18702.3(a).)  With regard to a decision before other agencies, the official is attempting to influence the decision if the official, for the purpose of influencing, acts or purports to act on behalf of his or her agency.  (Regulation 18702.3(b).)

An official does not make, participate in making or attempt to use his or her official position to influence a governmental decision if the official:  1) appears as a member of the general public to represent a business entity wholly owned by the official and his or her immediate family; or 2) negotiates his or her compensation, or the terms and conditions of his or her contract.  (Regulation 18702.4(a)(2) and (b)(1), copy enclosed.)

What are your economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests:  1) any business entity in which the official has an investment worth $1,000 or more; 2) any source of income of $250 or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made; or 3) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a), (c) and (d).)

1.  Funeral Business
You are a funeral director.  As the owner, you have an economic interest in the funeral business for purposes of section 87103(d).  Presumably, you have an investment interest in the business that is worth $1,000 or more and the business is a source of income to you of $250 or more within the previous 12 months.  (Section 87103(a) and (c).)

2.  Sheriff-Coroner’s Office and Department of Social Services
You provide your services to the county’s sheriff-coroner’s office and the social services department.  These public entities are sources of income to your business.  The term “income” includes the pro rata share of any income of any business entity in which the official owns a 10 percent interest or greater.  (Section 82030(a).)  

The term “income” also excludes salary and reimbursement for expenses or per diem received from a state, local or federal governmental agency.  (Section 82030(b)(2).)  We have advised that compensation from a governmental agency constitutes salary which is exempted from the definition of “income” only where the recipient is an employee, or is otherwise a public official, of the agency.  (Kohn Advice Letter, No. I‑93‑294.)  A “public official” means every member, officer, employee or consultant of a local governmental agency.  (Section 82048.)  The term “consultant” is defined in regulation 18701(a)(2) (copy enclosed).  On the other hand, the “governmental salary” exclusion does not apply to payments received as an independent contractor.

We do not have sufficient facts to determine whether you are a consultant or an independent contractor in your capacity as a funeral director.  For purposes of this analysis, we will assume you are an independent contractor and not a consultant for the sheriff-coroner’s office or the social services department.  As an independent contractor, the county’s sheriff-coroner’s office and the social services department are sources of income to you.  Presumably, you have received $250 or more from each entity within the last 12 months.

Accordingly, you may not make, participate in making or use your official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on your funeral business, the county’s sheriff-coroner’s office or the social services department.

Is it reasonably foreseeable that the decision will have a material financial effect on your economic interests?
Once you identify your economic interests, you must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, you must determine whether your economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, you must then apply the appropriate standard to determine whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  After you find the applicable materiality standard, you must determine whether it is reasonably foreseeable that the materiality standard will be met.

1.  Is the economic interest directly or indirectly involved in the decision?
A person who is a source of income is directly involved in a decision if the person initiates, is the named party in, or is the subject of the proceeding concerning the decision.  (Regulation 18704.1(a)(2).)  A person “initiates” a proceeding if the person files an application, claim, appeal or similar request.  A person is the “subject of a proceeding” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a person is not directly involved in a governmental decision, the person will be indirectly involved for purposes of applying the materiality standards.

Funeral Business
You have not inquired about a specific decision, but generally your funeral business will be directly involved in any decision relating to the approval or renewal of a contract between the sheriff-coroner’s office or the social services department and your business.  

Public Entities
A public entity is directly involved in a decision if it initiates, is the named party in, or is the subject of the proceeding as described above.

2.  What is the appropriate materiality standard?
Direct Involvement
Generally when a person is directly involved in a decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.3(a).)  When an official’s economic interest is indirectly involved in a decision, the official must locate the applicable monetary threshold to determine whether the effect of the decision is material.  

Funeral Business - Indirect Involvement
For business entities indirectly involved in a decision, the appropriate standard to determine materiality is contained in regulation 18705.1(b).  The standards provided in the regulation are based on the financial size of the business entity.  For relatively small businesses, the effect of a decision is material, under regulation 18705.1(b)(7), if:

  “(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000, or more; or

    (B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

     (C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Public Entities - Indirect Involvement
For public entities indirectly involved in a decision, the appropriate standard to determine materiality is contained in regulation 18705.3(b)(2).

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  When the effect of a decision is deemed to be material under the applicable materiality regulation, you must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  

Decisions in which each source of income is directly involved.
It is reasonably foreseeable that the approval or renewal of a contract between the county’s sheriff-coroner’s office or the social services department and your funeral business will have a financial effect on your business.  It is also reasonably foreseeable that decisions affecting the budget of each public entity will have a financial effect on each agency.

Decisions in which your business entity is indirectly involved.
It may be reasonably foreseeable that decisions affecting the personnel, policies and budget of each public entity will have an indirect effect on your business.  This last determination must be made on a case-by-case basis.  For each decision affecting the sheriff-coroner’s office or the social services department in which your funeral business is not directly involved, you must determine whether it is substantially likely that the decision will financially affect your business in the manner described in regulation 18705.1(b)(7).  For example, a general policy decision concerning funeral arrangements may have a foreseeable indirect financial effect on your funeral company even though your funeral company is not directly involved in the decision.  On the other hand, it is not substantially likely that decisions that are unrelated to the services you provide will have any indirect effect upon your business.  The decisions in which it will be difficult to tell whether a material financial effect is reasonably foreseeable are general budget decisions that may determine the number of contracts into which each agency may enter.

Accordingly, you must disqualify yourself from a decision if it is reasonably foreseeable that the decision will have a material financial effect on your business.  You must also disqualify yourself from a decision if it is reasonably foreseeable that the decision will have a material financial effect on the county’s sheriff-coroner’s office or the social services department.

Does the “public generally” exception apply?
 Although a public official may have a financial interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  (Section 87103.)  This exception is commonly referred to as the “public generally” exception.  The exception will apply if the decision will affect a “significant segment” of the public “in substantially the same manner” as it affects the public official.  (Regulation 18707(b).)  “Significant segment” is defined in Regulation 18707(b)(1):

  “(1)  Significant Segment:  The governmental decision will affect a  ‘significant segment’ of the public generally as set forth below: 

   (A)  For decisions that affect the official’s economic interests (excluding interests in a business entity which are analyzed under subdivision (B)): 

   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official’s agency or the district the official represents, or 

   (B)  For decisions that affect a business entity in which the official has an economic interest, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or, 

   (C)  For decisions that affect any of the official’s economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or, 

   (D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally.”

“Substantially the same manner” is defined in regulation 18707(b)(2):

   “(2)  Substantially the Same Manner:  The governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified in subdivision (b)(1) of this regulation.”

In general terms, applying the public generally exception is a two‑step process.  First, you must determine whether there is a cognizable “significant segment” of the public.  Second, if there is, you must determine whether this significant segment is affected in “substantially the same manner” as the public official is.

1.  Funeral Business
For business entities, a significant segment means fifty percent of all businesses in the jurisdiction or district.  (Regulation 18703(b)(1)(B).)  Thus, the “public generally” exception would not apply to any decision concerning the approval or renewal of a contract between your funeral business and an agency of the county since such decisions would have a unique effect upon your business.  Further, the “public generally” exception would not apply to any decision that would affect the funeral industry since fifty percent of all businesses in the county are not within that industry.

2.  Public Entities
We have previously advised that if a governmental decision affects a public entity, in many cases we presume that the effect of the decision flows to all, or at least to a significant segment, of residents in the jurisdiction.  Under such circumstances, the effect of the decision on the official’s economic interest would be the same as the effect on the public generally.  (Lilyquist Advice Letter, No. M-96-318 [Memorandum to the Attorney General], copy enclosed.)  Thus, despite your financial interest in the county sheriff-coroner’s office and the social services department as sources of income, you may take part in governmental decisions in which these entities are directly involved if the impact of the decisions will flow to a significant segment of county residents.  If, on the other hand, the effect of the decision does not flow to a significant segment of county residents, then the public generally exception does not apply.  This determination must be made on a case‑by‑case basis.  

Decisions concerning each entity’s budget, personnel and policies of general application may fit within the public generally exception.  You may participate in such decisions under the public generally exception as long as it is not reasonably foreseeable that the decision will have a material financial effect, direct or indirect, on your funeral business, as discussed above.

If you have other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the immunity conferred by formal written advice.  (Regulation 18329(c)(3).)





