                                                                    February 9, 1999

Daniel J. McHugh

City Attorney

City of Redlands

Post Office Box 3005

Redlands, California  92373-1505

 Re:  Your Request for Advice

         Our File No. I-98-324
Dear Mr. McHugh:

This letter is in response to your request for advice on behalf of Councilmember William E. Cunningham regarding the provisions of the Political Reform Act (the “Act”).
   Since your request is one for general guidance, we are treating your request as one for informal assistance pursuant to Regulation 18329(c).

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is based solely upon the facts presented to us in your letter and during our telephone conversation of January 25, 1999.

QUESTION
1.  Is Councilmember Cunningham prohibited from discussing, commenting upon or taking action on decisions before the Redlands City Council, regarding the San Timoteo Creek Project in Redlands, which is located more than 3,000 feet and up to 9,300 feet from his property?
2.  Is Councilmember Cunningham prohibited from discussing, commenting upon or taking action on decisions before any other agency, regarding the San Timoteo Creek Project in Redlands, which is located more than 3,000 feet and up to 9,300 feet from his property?  

CONCLUSION

If it is reasonably foreseeable that any decision before the city council or any other governmental agency would have a material effect on Councilmember Cunningham’s San Timoteo Creek property, then he may not make, participate in making, or attempt to influence that decision.  However, nothing prevents him from appearing before the city council or any other agency for the purposes of representing his own interests.

FACTS
The County of San Bernardino Flood Control District, with the U.S. Army Corps of Engineers, has undertaken the design and construction of an approximately 5-mile flood control project for San Timoteo Creek (the “Project”).  San Timoteo Creek runs through the southerly portions of the cities of Colton, Loma Linda, Redlands and San Bernardino, in San Bernardino County.  Construction of the project will result in the protection of properties from the effects of a “100-year flood” and will remove certain properties from flooding restrictions imposed by the Federal Energy Management Agency.

The City of Redlands does not provide any funding for the project and does not anticipate having approval authority over any portion of the project.   However, you clarified in our conversation of January 25, 1999, that the city council has engaged in decisions regarding the project in the past, such as whether to approve an Environmental Impact Report or whether to approve a tax assessment to help pay for the project.  Councilmember Cunningham has disqualified himself from these types decisions in the past, but would like to participate in the future.  Currently, there are no decisions or matters before the city council regarding this project.

Mr. Cunningham's residence is located on property he owns near San Timoteo Creek.  Mr. Cunningham's property has not been subject to flooding from San Timoteo Creek; it will not be subject to, or benefit from, any project improvements; and it is located approximately 300 feet from the creek.  Mr. Cunningham's property is also located at least 3,000, and up to 9,300 feet, from a portion of the project.

ANALYSIS
Section 87100 prohibits a public official from making, participating in making or otherwise using his official position to influence a governmental decision in which he knows or has reason to know that he has a financial interest.  The two issues raised by your facts are: 

1) Is Councilmember Cunningham making, participating in making or otherwise using his official position to influence a governmental decision?; and 2)Does Councilmember Cunningham have a financial interest in governmental decisions regarding the Project?

A.  Making, Participating in Making, or Influencing A Governmental Decision

Regulations 18702 - 18702.3 discuss when a public official is making, participating in making or attempting to influence a governmental decision.  A public official “makes a governmental decision,” when, among other things, the official votes on a matter, appoints a person, commits his agency to a course of conduct, enters into a contract on behalf of his agency, or determines not to act in one of the foregoing manners.  (Regulation 18702.1.)  A public official “participates in a governmental decision,” when, among other things, the official negotiates with a governmental entity, or advises or makes recommendations to the decision maker.  (Regulation 18702.2.) 

Thus, it is clear that if Councilmember Cunningham votes on, discusses, advises or makes recommendations regarding a decision before the city council, he is making or participating in making a governmental decision.

With regard to a governmental decision which is before an official’s agency, the official is attempting to use his or her official position to influence the decision, if for the purpose of influencing the decision, the official contacts, or appears before, or otherwise attempts to influence any member, officer, employee, or consultant of the agency.
   (Regulation 18702.3(a).)

An exception to this rule is set forth in Regulation 18702.4(b), which permits an otherwise disqualified official to appear in the same manner as any other member of the general public before the official’s own agency in the course of its prescribed governmental function to represent his personal interests in real property.  This exception would apply only in those instances where the official makes it clear that he or she is not acting in an official capacity and that he or she is representing his or her personal interests, and his or her comments are limited to that personal interest.  (Larsen Advice Letter, No. A-87-151.)    

Under this exception, for example, Councilmember Cunningham would not be making, participating in making or attempting to influence a decision, if he disqualifies himself from a decision, removes himself from the dias, and addresses the city council on his own behalf, representing only his personal interests affected by the proposed decision as a member of the public.

With regard to governmental decisions which are before an agency not covered by Regulation 18702.3(a), the official is attempting to use his position to influence the governmental decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of his agency to any member, officer, employee or consultant of the agency making the decision.
  (Regulation 18702.3(b).)  

Under this standard, there is nothing which prohibits Councilmember Cunningham from appearing before any other governmental agency or board, where he has an economic interest in the decision before that agency or board, so long as he does not do so in his official capacity.

B.  Councilmember Cunningham’s financial interests.

Without specific facts regarding actual decisions before the city council or before the district, it is not possible to determine whether Councilmember Cunningham has a disqualifying conflict of interest.  However, we can provide some general information.  

The facts identify Councilmember Cunningham’s interest in real property as the only financial interest which appears to be at issue with regard to the Project.  This property is located along San Timoteo Creek, but is at least 3,000 to 9,300 feet from the Project.  If this property were directly involved in any decision before the city council, Councilmember Cunningham would have to disqualify himself from making, participating in or attempting to influence those decisions, if it is reasonably foreseeable that the decision will have any financial effect on the real property.  (Regulation 18705.2.)

However, if his property is indirectly involved in any governmental decision, then Councilmember Cunningham must determine whether the decision will have a reasonably foreseeable, material financial effect on his property before he makes, participates in making, or attempts to influence the decision.  Regulation 18705.2(b) controls these determinations.  This provision states that a decision is material as to property located more that 2,500 feet from the boundaries of the property subject to the decision, if it is reasonably foreseeable that the decision will effect the fair market value of Councilmember Cunningham’s property by $10,000 or more, or the rental value of the property by $1,000 or more, and either the effect on Councilmember Cunningham’s property will not be substantially the same as the effect on at least 25 percent of all the properties within a 2,500 foot radius, or there are not at least 10 properties under separate ownership within a 2,500 foot radius of Councilmember Cunningham’s property.  (Regulation 18705.2(b)(2).)

This analysis must be applied to every decision which comes before the city council and before another agency, if Councilmember Cunningham wants to make, participate in making, or influence the decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Amy Bisson Holloway

       
Staff Counsel, Legal Division

SGC:ABH:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal advice does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c).)


�  Pursuant to Regulation 18329, the Commission does not provide advice regarding past conduct.  (Regulation 18329(b)(8)(A).)


�   Attempts to influence include, but are not limited to, appearances or contacts by the official on behalf of a business entity, client, or customer.  (Regulation 18702.3(a).)


�  Such actions include, but are not limited to the use of official stationery.  (Regulation 18702.3(b).)





