                                                                    June 9, 1999

Scott C. Smith

Best Best & Krieger LLP

402 West Broadway, 13th Floor

San Diego, California  92101-3542

 Re:  Your Request for Advice

         Our File No. A-99-001
Dear Mr. Smith:

This letter responds to your request on behalf of Santee City Council Member Lori Howard for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
Does Ms. Howard have a disqualifying conflict of interest in the following upcoming Santee City Council decisions about the Town Center Development Project (“Project”): 

(1)  An amendment to the Town Center Specific Plan (“specific plan decision”)?

(2)  A conditional use permit allowing development of the Project (“CUP decision”)?   
II.  CONCLUSION
Based upon the facts you have presented on her behalf, we advise that Councilmember Howard does not have a conflict of interest under the Act in either decision.  

III.  FACTS
We have twice previously advised Ms. Howard on matters related to the Project.  (Howard Advice Letter, No. I-96-035; Smith Advice Letter, No. A-97-381.)  Since then, the factual circumstances have changed, and, on Ms. Howard’s behalf, you request further advice in light of these changed circumstances.  

Ms. Howard is a member of the Santee City Council (“Council”) and the Santee Community Development Commission (“CDC”).  The Council and the CDC are comprised of the same members.   

Ms. Howard is also the owner of a coffee house in a redevelopment area of Santee.  The coffee house is situated in Santee Village Square, a retail complex owned by Burnham Pacific Properties, Inc. (“Burnham”), and currently anchored by an American Multi-Cinema (“AMC”) 

8-plex movie theater.  Ms. Howard leases the space occupied by her coffee shop from Burnham.  Ms. Howard’s coffee shop is located more than 300 feet from the boundaries of the Project.  

For several years, Burnham and the City have been negotiating about the Project, a major redevelopment project on property owned by the CDC across the street and one block east of Santee Village Square.  Our previous advice to Ms. Howard was given in the context of decisions about these negotiations.  

Since then, the Council/CDC entered into a Disposition and Development Agreement (DDA) with Burnham regarding the Project, which calls for a retail and restaurant center to be anchored by an AMC 20-plex movie theater.  Although, you tell us, earlier letters of intent between the parties provided that the Project was to include “plans and requirements to ... ensure [Santee Village Square’s] commercial viability, which may include, if feasible, the possibility of AMC maintaining the AMC theater located there,” the DDA makes no reference to Santee Village Square.  

Burnham has independently embarked upon a rehabilitation of Santee Village Square.  Burnham has informed the City that AMC 8-plex in Santee Village Square will not be maintained after the expiration of its lease, which is due to occur before the completion of the Project.  Burnham has also informed the City that its ultimate plans for Santee Village Square will be developed independently of the Project.  

Ms. Howard and Burnham have amended their lease agreement, which was to have expired in August 1998.  The lease has been extended until August 31, 2000.  The amended lease contains a formula for calculating the rent during the two-year extension.  Ms. Howard has a unilateral right to extend the lease until August 31, 2005.  If she exercises this right, rent will be determined on a fair market value basis.  Although the space Ms. Howard leases will probably not remain in its current configuration, she and Burnham have agreed upon an alternative location in the Santee Village Square that will be available to her on the same terms.  Thus, although Ms. Howard earlier expected to move her coffee shop from Santee Village Square (see Smith, supra), she now expects to continue at her current location.

Recently, Ms. Howard has studied her business in an effort to anticipate what effect the Project may have on her business.  You tell us that you and she have made the following observations and conclusions:  

First, she has observed that there is no appreciable difference between morning and evening hourly revenues; from this she concludes that movie attendees do not appear to play a big part in determining her revenues.  

Second, Ms. Howard has observed that the majority of her customers are early morning commuters on the City’s major thoroughfare, Mission Gorge Road.  She focuses her marketing efforts almost exclusively on this market segment.  

Third, although it is clear that the Project will include a coffee house, Ms. Howard believes that the new coffee house will be oriented toward the patrons of the new 20-plex theater, which will be located on the portion of the Project farthest from Mission Gorge Road.  Also, she has concluded that access to the internal portion of the Project will be somewhat complicated from the Mission Gorge Road.  Based on these considerations, Ms. Howard thinks it unlikely that the Project coffee house will cater much to the commuter traffic on which she believes her coffee house depends, and that it is also unlikely that the Project coffee house will draw away very much of that commuter traffic.
The amendment to the Town Center Specific Plan, to which question (1), above, refers, is a zoning decision.  Santee Village Square, in which Ms. Howard’s coffee house is located, is not subject to the Town Center Specific Plan; instead, it is subject to the City’s general plan.  
IV.  ANALYSIS
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a financial interest in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for deciding whether the Act’s conflict-of-interest restrictions apply to a given individual with regard to a given governmental decision.  (Regulation 18700(b)(1)-(8).)  

A. 
Ms. Howard is a public official covered by the Act.  

As a member of the Council and the CDC, Ms. Howard is, of course, a public official covered by the conflict-of-interest rules.  (Section 82048; Regulation 18701.)  

B. 
Making, participating in making, and influencing a governmental decision.  

The Act’s conflict-of-interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100.)   The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a government decision, and which provide certain exceptions.  (Regulations 18702-18702.4.)

If she deliberates and votes upon the plan amendment and the conditional use permit, 

Ms. Howard will be making and participating in making a governmental decision.  Thus, the conflict-of-interest provisions apply to these decisions.  

C. Identifying Ms. Howard’s economic interests. 

1.  Introduction
The Act’s conflict-of-interest provisions apply only to conflicts arising from economic interests.  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  There are five kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Regulation 18703.1(a)), or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Regulation 18703.2);

A public official has an economic interest in any source of income which aggregates to $250 or more within 12 months prior to the decision (Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Regulation 18703.5). 

2.  Ms. Howard’s economic interests.  

As we have previously advised (Smith, supra), Ms. Howard has two economic interests implicated by these decisions.
  First, she has an economic interest in her coffee house, as a business entity and as a source of income.  (Section 87103(a), (c), (d); Regulation 18703.1(a), (b).)  Second, she has an economic interest in her lease of space from Burnham.  (Sections 82033, 87103(b); Regulation 18703.2.)

D. Determining whether Ms. Howard’s economic interests are directly or indirectly involved in the governmental decisions.  

The fourth step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine (in the fifth step) which test for materiality to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interest.  

1.  The coffee house.  

Regulation 18704.1(a) sets forth the tests for determining whether a business entity in which a public official has an economic interest is directly involved in a governmental decision. A business entity is directly involved in a decision when it: 

Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;  (Regulation 18704.1(a)(1))

Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  A source of income is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person or business entity.  (Regulation 18704.1(a)(2).)

Under the Commission’s regulations, business entities which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.1(b).) 

Based on the foregoing, Ms. Howard’s coffee house is indirectly involved in the decision about the plan amendment and the decision about the conditional use permit.  

2.  The lease.  

The Commission’s regulations provide that real property, including a leasehold, is directly involved in a governmental decision under the following circumstances:  

“The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

“The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

“The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

“The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”  (Regulation 18704.2(a)(1)-(4).) 

Under the Commission’s regulations, real property interests which are not directly involved under the rules stated above are considered indirectly involved for purposes of choosing a materiality standard.  (Regulation 18704.2(b).) 

Based on the foregoing, Ms. Howard’s economic interest in the lease is indirectly involved in the decision about the plan amendment and the decision about the conditional use permit.  

E.  
Deciding which materiality standards apply, and using those standards to decide if there will be a reasonably foreseeable material financial effect.    

1.  The coffee house.  

(a)  The plan amendment decision. 

Since the coffee house, in which Ms. Howard has an economic interest, is a business entity which is indirectly involved in this decision, the materiality standards in Regulation 18705.1(b) apply.  More specifically, since the coffee house is a “small business,” the materiality standards in subdivision (b)(7) probably apply.  That subdivision provides that the financial effects of a governmental decision are material if it is reasonably foreseeable that any of the following are true as a result of the decision:  

“(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

“(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

“(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”  (Regulation 18705.1(b)(7)(A)-(C).)  

In the terms of the present situation, the specific question is this:  is it reasonably foreseeable that the decision about the plan amendment will result in any of these materiality standards or tests being met as to the coffee house?  (Regulation 18706.)  

In our last advice letter to Ms. Howard on this general subject (Smith, supra), we advised that she had a disqualifying conflict of interest in an earlier decision which arose out of her economic interest in the coffee house.  The earlier decision was about CDC approval of a “Business Points Letter” between CDC and Burnham.  (Ibid.)  The earlier conclusion that the CDC decision would have a material financial effect on the coffee house was based on the following considerations:

Ms. Howard believed at the time that the development of the Project made a move for her coffee house from Santee Village Square almost inevitable at the expiration of her lease.  We considered the expenses that the coffee house business would incur as a result of the then seemingly inevitable move. 

We considered the new competition for the coffee house that the Project would introduce. 

We considered the changed traffic flows, that is the number of potential patrons who walk by Ms. Howard’s business.  

In your most recent advice request, you present new facts and conclusions drawn from those facts.  (See part III, above.)  We accept these representations at face value.  The Commission does not act as a finder of fact when it renders advice.  This advice is applicable and confers immunity (see Section 83114) only to the extent that the facts provided to us are correct, and that all of the material facts have been disclosed.  (In re Oglesby (1975) 1 FPPC Ops. 71, 77.)   The following advice is based upon our assumption that the factual representations made in your advice request are correct, and that the conclusions and observations reported in the advice request are substantiated by those facts.  

The most important of these news facts and conclusions you present may be summarized as follows:  

The situation surrounding the coffee house’s lease in Santee Village Square has stabilized, and a move from that location is no longer foreseeable.  

Ms. Howard, after studying how her business’ revenues are generated, has concluded that the closing of the theater in Santee Village Square will not have a significant impact on her revenues since her revenues seem to depend much more on commuter customers. 

Ms. Howard has similarly concluded that a competing coffee house in the Project will not significantly draw commuter customers, and that the competitor will apparently cater to patrons of the new 20-plex theater in the Project, which patrons would not likely patronize her coffee house even without the new competitor because of the barrier that Mission Gorge Road presents.    

Given that (1) the coffee house’s situation in Santee Village Square has stabilized; (2) that the Project in general, and a new coffee house in the Project in particular, do not now appear to pose significant competitive threats to the coffee house; and (3) Santee Village Square is not subject to the Town Center Specific Plan; we advise that it is not reasonably foreseeable that the Council’s decision about the Town Center Specific Plan will have a material financial effect on the coffee house.  

(b)  The conditional use permit decision.  

The analysis in part IV.E.1.(a), above, also applies to the question of whether the Council’s decision about the conditional use permit will have a reasonably foreseeable material financial effect on the coffee house.  We, therefore, similarly conclude that Ms. Howard does not have a conflict of interest in that decision arising from her coffee shop.  

2.  The lease.  

Since the coffee house lease in which Ms. Howard has an economic interest is indirectly involved in the plan amendment decision and the conditional use permit decision, the materiality standards in Regulation 18705.2(c) apply.  That subdivision provides that the financial effects of a governmental decision on a leasehold interest are material if it is reasonably foreseeable that any of the following are true as a result of the decision:

“(1)  The decision will change the legally allowable use of the leased property, and the lessee has a right to sublease the property;

“(2)  It is reasonably foreseeable that the lessee will change the actual use of the property as a result of the decision;

“(3)  It is reasonably foreseeable that the decision will result in a change in the actual use of property within 300 feet of the leased property, and the changed use will significantly enhance or significantly decrease the use or enjoyment of the leased property;

“(4)  The decision will increase or decrease the amount of rent for the leased property by $250 or 5+percent, whichever is greater, during any 12‑month period following the decision; or

“(5)  The decision will result in a change in the termination date of the lease.”  (Regulation 18705.2(c)(1)-(5).)  

Of these five standards, the only one which appears to be relevant under the present facts is subdivision (c)(4), which pertains to the effects on the amount of rent for the leased property.  On Ms. Howard’s behalf, you have retained an appraiser to study the impact of the Project on the amount of rent under the lease.  This appraiser has concluded that it is not reasonably foreseeable that the Project will have a financial effect of more than five percent or $250, plus or minus, of the amount of rent paid by Ms. Howard in any twelve-month period following the decision.  

Based on your submission of the appraisal to us for consideration, we assume that Councilmember Howard and you have concluded that the appraisal is reliable.  The actual sufficiency or accuracy of any appraisal is, of course, a question of fact that the Commission cannot decide.  (Oglesby, supra.)  The following advice assumes the reliability and accuracy of the appraisal; however, Councilmember Howard must bear in mind that the advice provides  immunity under the Act only to the extent that her good faith reliance on the appraisal is reasonable at the time of the decision. 

Given that it is apparently not reasonably foreseeable that either the plan amendment decision or the conditional use permit decision will result in any of the five materiality standards in Regulation 18705.2(c) being true as to her economic interest in her business’ lease, we advise that Councilmember Howard does not have a conflict of interest in either decision arising from her lease.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  As explained in Smith, supra, although decisions about the Project may affect Ms. Howard’s personal finances, this possible effect will be a result of the effect on her business entity and the lease.  Pursuant to the second sentence of Regulation 18703.5, such derivative effects are not considered when determining whether a governmental decision is reasonably foreseeable to have a personal financial effect on a public official.  Therefore, Ms. Howard’s economic interest in her personal finances will not be further considered.   





