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                                                                    February 26, 1999

Robert N. Black

County Counsel

County of Del Norte

586 G Street

Crescent City, California  95531

 Re:  Your Request for Advice

         Our File No. A-99-010
Dear Mr. Black:

This letter is in response to your request for advice on behalf of Supervisor Clyde Eller regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
  Please keep in mind that this letter is solely based on the facts presented to us in your letter.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.  Our advice is limited to the provisions of the Act.
  We cannot provide advice regarding any other laws that may be applicable to Supervisor Eller’s situation.

QUESTIONS
1.  May Supervisor Clyde Eller participate in the appointment of two of his fellow supervisors to the Tri-Agency Board of Directors?

2.  May Supervisor Eller represent the County of Del Norte on the Tri-Agency Board of Directors?

CONCLUSIONS
1.  Supervisor Eller may participate in the appointment of two of his fellow supervisors to the Tri-Agency Board of Directors, provided the appointment will not have a reasonably foreseeable material financial effect on any of his economic interests, that is distinguishable from the effect on the public generally.

2.  The Act would not prohibit Supervisor Eller from representing the County of Del Norte on the Tri-Agency Board of Directors, but he cannot participate as a member of the Board of Supervisors in a decision to appoint him to the Board of Directors if the appointment would have a personal financial effect upon him.  If Supervisor Eller serves on the Board of Directors he would be prohibited from participating in any decision by the Board of Directors that would have a reasonably foreseeable material financial effect on any of his economic interests, that is distinguishable from the effect on the public generally.

FACTS
Clyde Eller is a member of the Board of Supervisors of Del Norte County.  The Board of Supervisors will soon be selecting two of its members to serve on the Tri-Agency Board of Directors.  Tri-Agency is a joint powers entity composed of Del Norte County, Crescent City, and the Crescent City Harbor District.  It oversees the Del Norte County Economic Development Commission (“EDC”).  EDC exists to promote local economic development by extending loans to businesses within the community from a revolving fund.  As the loans are repaid, EDC issues new loans with the same money.  Funding for this loan program was originally obtained by Tri-Agency through a federal grant.  It is now a matter of controversy whether the loan funds belong to Tri-Agency or EDC.

Supervisor Eller owns and operates a business in Del Norte County which has an outstanding loan from the EDC revolving fund.  Although he has no business or application that is currently pending with EDC, Supervisor Eller has previously requested adjustments to the terms of the outstanding loan, and may request further adjustments and/or extensions of credit in the future.  The amount of the current loan is in excess of $1,000.

Supervisor Eller would like to know whether he can participate in the appointment of two supervisors, one of whom may be himself, to serve on the Tri-Agency Board of Directors. 

ANALYSIS
The conflict-of-interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of the Board of Supervisors of Del Norte County, Supervisor Eller is considered to be a public official.  (Section 82048.)

Whether Supervisor Eller has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   
   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

***

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   
   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

Regulation 18703.5 defines the circumstances under which a decision would be considered to have a personal financial effect on a public official under Section 87103.  This regulation provides:

   “A governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  When determining whether a governmental decision has a personal financial effect on a public official, a financial effect on the value of real property owned directly or indirectly by the official, or a financial effect on the gross revenues, expenses, or value of assets and liabilities of a business entity in which the official has an investment interest shall not be considered.”

Economic Interests
Based upon the information provided to us in your letter requesting advice, we can readily identify Supervisor Eller as having an economic interest in the business that he owns and operates.  Assuming that his ownership interest in the business is worth $1,000 or more, he has an economic interest in the business under Section 87103(a).  Assuming that he has received at least $250 in income from the business during the past twelve months, he also has as an economic interest in the business under Section 87103(c).  Assuming that by “operating” the business you mean Supervisor Eller engages in the management of the business, he also has an economic interest in the business under Section 87103(d).

Whether Supervisor Eller has an economic interest in EDC is a little more difficult to assess.  When a public official has an ownership interest of ten percent or more in a business entity, the sources of income to that business entity, including loans, are attributed, on a pro rata basis, to the official.  (Section 82030(a).)  This could mean that Supervisor Eller has an economic interest in EDC, as a source of income to him, under Section 87103(c).  But Section 87103(c) also provides that a loan “by a commercial lending institution, in the regular course of business, on terms available to the public, without regard to official status,” does not give rise to an economic interest in the lender.  So whether the loan from EDC gives Supervisor Eller an economic interest in that agency depends upon whether the loan qualifies as a loan from a commercial lending institution, and otherwise satisfies the statutory requirements for this exception.

Although the term “commercial lending institution” is not defined in the Act, that term has rarely led to uncertainty in practice.  The meaning of the term was soundly addressed in the Wilsey Advice Letter, No. A‑84‑023, where we concluded that the term embraced an agricultural “Production Credit Association,” organized as a nonprofit cooperative.  We therefore found that a loan from such an entity would be excluded from the definition of "income" if the remaining statutory criteria were satisfied.  Those criteria are:  (1) the institution regularly makes loans; (2) the loan in question is made in the regular course of business, on terms available to the general public, without regard to the official status of the borrower; and (3) under Section 82030(b)(8), the loan is either secured by the official's principal residence, or the balance owed on the loan does not exceed $10,000.

We applied this same analysis in the Alperin Advice Letter, No. I‑94‑340, and, very recently, in the Wannenmacher Advice Letter, No. I-98-225.  In the Alperin Advice Letter, we concluded that loans by certain governmental agencies, specifically SBA and FEMA, constitute loans from a commercial lending institution.  In the Wannenmacher Advice Letter, we concluded that a business loan from a public benefit corporation constitutes a loan from a commercial lending institution.  In both letters we found that the loans in question did not give rise to an economic interest in the agency that issued the loan because the requirements of Sections 87103(c) and 82030(b)(8) had been met.

Your description of EDC suggests that it, too, is functionally indistinguishable from these other institutions that we have found to qualify as "commercial lending institutions."  If we then assume that the loan  made by EDC to Supervisor Eller’s business was made in the normal course of EDC’s operations, without regard to his official position, and is either secured by his principal residence, or has an outstanding balance that is under $10,000, then the loan would not 

be deemed a source of income to Supervisor Eller that would provide him with an economic interest in EDC.

Once a public official’s economic interests have been identified, it is necessary to evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on any of the economic interests that have been identified.  There are three steps to making this evaluation.  First, it must be determined whether the official’s economic interests will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Second, the appropriate standard must be selected for determining whether the financial impact of the decision on any particular economic interest will be material.  (Regulation 18700(b)(5).)  Third, it must be determined whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement of the Business
Regulation 18704.1 sets forth the criteria for determining whether an economic interest is directly or indirectly involved in a decision.  This regulation states:

   “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent:

   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

Supervisor Eller’s economic interest in his business does not meet any of the above criteria for being considered directly involved in a decision regarding the selection of two supervisors to serve on the Tri-Agency Board of Directors.  Accordingly, his economic interest in the business can only be indirectly involved in such a decision.

The Appropriate Materiality Standard to Apply to the Business
Regulation 18705.1(b) prescribes the rules for assessing whether an official’s economic interest in a business entity, that is only indirectly involved in a decision, is materially affected by the decision.  The rules prescribed in the regulation are alternative rules.  Which rule applies to any particular business entity is dependent upon the size of that business entity.  We assume that the rule set forth in subsection (b)(7) applies to Supervisor Eller’s business.  (You should study Regulation 18705.1(b) yourself, however, to confirm that our assumption is correct.)  Subsection (b)(7) provides:

   “The effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:

***

   “(7)  For any business entity not covered by subdivisions (b)(1) through (b)(6), inclusive:

   “(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   “(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   “(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Foreseeability of a Material Financial Effect on the Business
Whether it is reasonably foreseeable that a decision regarding the selection of two supervisors to serve on the Tri-Agency Board of Directors will result in one or more of the above-listed material effects being realized is the critical question in this analysis.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)
According to your letter, the only connection between the selection of two supervisors to serve on the Tri-Agency Board of Directors and Supervisor Eller’s business is that Tri-Agency oversees the EDC, and EDC has made a loan to the business, which is still outstanding.  One could speculate that Supervisor Eller may be able to influence the treatment that his business will receive from the EDC, depending upon how he votes regarding which two supervisors will serve on the Tri-Agency Board of Directors.  We have previously advised, however, that “a mere perception is not enough for the effect of a decision to be considered reasonably foreseeable.”  (Stepanicich Advice Letter, No. A-96-217; Galante Advice Letter, No. A-98-228.)  

If it were true that Supervisor Eller’s vote on the appointment of two supervisors to serve on the Tri-Agency Board of Directors will affect the treatment that his business will receive from the EDC, to a degree described in Regulation 18705.1(b)(7), then his participation would have a reasonably foreseeable material financial effect on his interest in the business.  But we have been presented with no such facts.  Accordingly, we must conclude that his participation in the appointment process would not have a reasonably foreseeable material financial effect on his economic interest in his business. 

Personal Financial Effect       

In your letter, you inquired whether the Act would prohibit Supervisor Eller from serving as one of the two supervisors representing Del Norte County on the Tri-Agency Board of Directors.  No provision of the Act would prohibit Supervisor Eller from serving on the board of directors.  He would, however, be prohibited from participating in the board of supervisor’s decision to appoint him to the board of directors if such an appointment would have a reasonably foreseeable and material personal financial effect upon him.

As noted earlier in this letter, a governmental decision has a personal financial effect on a public official if the decision will result in the personal expenses, income, assets, or liabilities of the official or his or her immediate family increasing or decreasing.  (Regulation 18703.5.)  On that basis, we have previously concluded that a fire district board member may not participate in a vote by the district board to hire himself to perform computer services for the district.  (Aitken Advice Letter, No. A-97-345.)  Similarly, we have concluded that a city council member, who is also employed by the city as a part-time secretary may not participate in a vote by the city council to change her position from a part-time to a full-time position.  (Koski Advice Letter, No. I-96-289.)

Under Regulation 18704.5, a public official is deemed to be directly involved in any decision that will have a personal financial effect on the public official.  Regulation 18705.5 states that a personal financial effect is material if it is at least $250 in any 12-month period.  However, Regulation 18705(c) states that, notwithstanding Regulations 18705.1 through 18705.5, an official does not have to disqualify himself or herself from a governmental decision if:

“The decision only affects the salary, per diem, or reimbursement for expenses the official or his or her spouse receives from a state or local government agency.”

You have not provided us with any information regarding what personal financial effects, if any, would flow to Supervisor Eller if he were to be appointed to the Tri-Agency Board of Directors.  We are therefore unable to make a determination as to whether a decision regarding whether to appoint him would have a reasonably foreseeable and material personal financial effect upon him, that would prevent him from being able to participate in the decision.  He must therefore, with your assistance, conduct that analysis for himself, before participating in the decision.  If you or he would like to have further assistance from us in resolving that issue, please feel free to write to us for additional advice, and include with your letter all of the relevant facts pertaining to any personal financial effect.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  In addition to the Act, there are other laws that regulate potential conflicts of interest, such as Government Code Section 1090, the Public Contracts Code, the codes of ethics and the conflict of interest codes that have been adopted by various governmental agencies and bodies, and the common law.


� We must separately consider whether a business loan from EDC is permissible in light of the provisions of  Section 87460(a), which prohibits an elected officer from receiving “a personal loan from any officer, employee, member, or consultant of the state or local government agency in which the elected officer holds office or over which the elected officer’s agency has direction and control.”  As the loan to Supervisor Eller’s business was not “a personal loan from any officer, employee, member, or consultant” of  EDC, but was a business loan from EDC itself, this prohibition would not apply to the loan.





