                                                                    February 16, 1999

Vera M. I. Todorov

Assistant City Attorney

City of Salinas

Office of the City Attorney

200 Lincoln Avenue

Salinas, California  93901

 Re:  Your Request for Advice

         Our File No. A-99-015
Dear Ms. Todorov:

This letter is in response to your request for advice on behalf of Mayor Anna Caballero regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.  Does Mayor Caballero have a conflict of interest in decisions involving the proposed intermodal transportation center?

2.  Does Mayor Caballero have a conflict of interest in decisions involving the proposed hotel?

3.  If she does have a conflict of interest, how long is the mayor disqualified from participating in these decisions?

CONCLUSIONS
1.  Yes.  The mayor has a conflict of interest in decisions concerning the intermodal transportation center unless there will be no financial effect on the DeCarlis’ property as a result of such decisions.

2.  The mayor will have a conflict of interest in decisions concerning the hotel if it is reasonably foreseeable that the decision will affect the fair market value of the DeCarlis’ property by $10,000, or the rental value of the property by $1,000 in a one-year period.

3.  If the mayor has a conflict of interest in these decisions, the conflict will last for one year from the date the DeCarlis repaid their debt to the partnership in full, which, according to the facts provided in this letter, was December 8, 1998.  This is, of course, assuming that the DeCarlis have not provided any other income to the mayor after that date and that the mayor has no other economic interests that will be affected by these decisions.

FACTS
Mayor Caballero has been an elected member of the Salinas City Council since June 1991.  In November 1998, she was elected as the mayor of Salinas.  Mayor Caballero was formerly a partner in a law partnership consisting of four partners with equal interests in the general partnership.  The general partnership was called Caballero, Govea, Matcham & McCarthy (“partnership”).  The partners agreed to dissolve the partnership, but maintained assets in the partnership name until such assets were divested.  The partnership asset that is the basis of your inquiry is unimproved real property located at the southeast corner of the intersection of Market Street and Lincoln Avenue in Salinas, which is in a commercial zoning district.

The mayor has disqualified herself from voting on matters involving the Central City Revitalization Area Plan, the Economic Incentive Overlay Zoning District, and agreements involving the Arial Theater on the 100 block of Main Street—all of which are beyond 300 feet but within 2,500 feet of the boundaries of the partnership property.  The partnership property is also located within the boundaries of the Business Improvement District.  Therefore, the mayor has also disqualified herself from all matters involving the district and the Oldtown Salinas Association, which is an association funded entirely through district proceeds and which represents all property owners within the district.
 

The city desires to develop an intermodal transportation center, which would be located within 300 feet of the boundaries of the partnership property.  Developing the transportation center would require expanding an existing railroad station to accommodate buses, taxis, and commuter light rail.  Actions anticipated to be taken include real property acquisitions and land use entitlements.  In addition, the city wishes to attract a developer to build a hotel on a vacant parcel that falls outside 300 feet but within 2,500 feet of the partnership property.

The partnership sold the partnership property last year.  On June 8, 1998, the purchasers of the property, husband and wife Eddie and Bessie Lee DeCarli, executed a promissory note in the amount of $200,000 with 10 percent annum interest in favor of the partnership.  The note was secured by a deed of trust.  You have enclosed copies of these documents.  On December 8, 1998, the purchasers of the partnership property repaid their debt to the partnership in full.

ANALYSIS
Section 87100 prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  As the mayor of Salinas, Ms. Caballero is a public official for purposes of the Act.  (Section 82048.)

What are the official’s economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests:  1) any business entity in which the official has an investment worth $1,000 or more; 2) any source of income of $250 or more in value provided to, received by or promised to the official within 12 months prior to the time when the decision is made; or 3) any business entity in which the official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a), (c) and (d).)

The term “business entity” means any organization or enterprise operated for profit.  (Section 82005.)  You indicate that the mayor’s partnership was dissolved.  However, if the partnership continues to own assets, other than the partnership property about which you are requesting advice, then the partnership remains an economic interest for the mayor.  (Section 87103(a) and (d).)

You indicate that the DeCarlis purchased property from the partnership in June 1998 and paid the partnership in full for the property in December 1998.  The term “income” includes a pro rata share of income to a business entity in which an officials owns a 10 percent interest or greater.  (Section 82030(a).)  As a partner, the mayor had a 25 percent interest in the partnership.   As sources of income to the partnership, the DeCarlis are also sources of income to Mayor Caballero.  Presumably, the mayor’s pro rata share of income from the sale of the property was $250 or more.  (Section 87103(c).)  In addition, if the partnership disbursed any proceeds of the sale to the mayor, then the partnership is also a source of income to her.  (Section 87103(c).)  A source of income remains an economic interest for one year after the date that the official received the income.

Accordingly, the mayor may not make, participate in making or use her official position to influence a decision if it is reasonably foreseeable that the decision will have a material financial effect on her sources of income, including the partnership and the DeCarlis.  Your inquiries specifically concern the purchasers of the partnership property and not the partnership itself.  Further, you have not provided any facts in which it appears reasonably foreseeable that a decision discussed in this letter will have a financial effect on the partnership.
  Therefore, the remainder of this letter will focus only on the mayor’s economic interest in the DeCarlis as sources of income.

Is it reasonably foreseeable that the decision will have a material financial effect on the official’s economic interest?
Once the mayor identifies her economic interests, she must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, she must determine whether her economic interest will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Based upon the type of involvement, she must then apply the appropriate standard to ascertain whether the financial impact of the decision will be material.  (Regulation 18700(b)(5).)  After she finds the pertinent materiality standard, she must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Is the economic interest directly or indirectly involved in the decision?
A person who is a source of income is directly involved in a decision if the person initiates, is the named party in, or is the subject of the proceeding concerning the decision.  (Regulation 18704.1(a)(2).)  A person is the “subject of a proceeding” if the decision involves the issuance, renewal, approval, denial or revocation of any license, permit or contract with the person.  (Id.)  If a person is not directly involved in a governmental decision, the person will be indirectly involved for purposes of applying the materiality standards.

You have requested advice about two separate projects.  The first undertaking involves an intermodal transportation center.  The DeCarlis own property near the proposed site of the center.  The second project is the construction of a hotel.  The DeCarlis’ property is near the vacant parcel on which the hotel will be built.  The DeCarlis will not otherwise be involved in these two endeavors.  Accordingly, the DeCarlis are indirectly involved in the city’s land use decisions relating to the transportation center and the hotel.

2.  What is the appropriate materiality standard?
When an official’s economic interest is indirectly involved in a decision, the official must locate the applicable monetary threshold to determine whether it is reasonably foreseeable that the effect of the decision is material.  For individuals who are indirectly involved in a decision, the appropriate materiality standard is contained in regulation 18705.3(b)(3).  This provision provides that the effect of a decision is material as to an individual if the decision will affect the individual’s real property interest in a manner that is considered material under regulation 18705.2(b).

Intermodal Transportation Center
The DeCarlis’ property is within 300 feet of the boundaries of the proposed site of the intermodal transportation center.  Regulation 18705.2(b) provides that the effect of a decision on real property is deemed to be material if the property is located within a 300-foot radius of the  boundaries of the property that is the subject of the decision, unless the decision will have no financial effect upon the real property.  (Regulation 18705.2(b)(1)(A).)  

Regulation 18705.2(b) also provides that the effect of a decision on real property is deemed to be material if the decision involves construction or improvements to streets, water, storm drainage or similar facilities, and will result in new or substantially improved services to the real property.  (Regulation 18705.2(b)(1)(B).)  You have not provided sufficient facts for us to determine whether the development of the intermodal transportation center will include street improvements.  If you find that the project will result in such improvements, then the materiality standard in regulation 18705.2(b)(1)(B) will also apply.

Construction of Hotel
The DeCarlis’ property is between 300 and 2,500 feet of the proposed site for the hotel.  Regulation 18705.2(b) provides that the effect of a decision is material on real property that is between 300 and 2,500 feet of a project if it is reasonably foreseeable that the decisions relating to the project will affect the property’s fair market value by $10,000, or the property’s rental value by $1,000 in a one-year period.  (Regulation 18705.2(b)(1)(C).)

3.  Is it reasonably foreseeable that the applicable materiality standard will be met?
Once the mayor finds the applicable materiality standard, she must determine whether it is reasonably foreseeable that the materiality standard will be met.  An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)

Intermodal Transportation Center
When the effect of a decision is deemed to be material under the pertinent materiality regulation, the official must evaluate whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one‑penny” rule—if any financial effect is reasonably foreseeable, the mayor will have a disqualifying financial interest in the decision.  As described above, the effect of the decisions regarding the intermodal transportation center on the DeCarlis’ property is deemed to be material.  Therefore, the mayor must disqualify herself from these decisions, unless the decisions will have no financial effect on the property.

Construction of Hotel
Regarding the hotel, the inquiry is whether it is substantially likely that decisions relating to the development of the hotel will affect the fair market value of the DeCarlis’ property by $10,000 or more, or the rental value of the property by $1,000 or more in a one-year period.  We do not have enough facts to make this determination.  However, the following factors that must be considered include: 1) the proximity of the hotel property to the DeCarlis’ property; 2) the magnitude of the proposed project; and 3) whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the DeCarlis’ property.  (Regulation 18705.2(b)(4).)

For your reference, I have enclosed copies of regulations 18705.2 and 18705.3.  If you have any other questions regarding this matter, please contact me at (916) 322-5660.


                

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Since you have not provided any facts about future decisions affecting the projects mentioned in this paragraph, we have not addressed them in this letter.  The Commission does not give advice regarding past conduct.  (Regulation 18329(b)(8)(A).)  However, for future decisions, the guidelines in this letter are instructive.


�  Please note that the Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)





