                                                                    February 25, 1999

Ron Perkins

Councilmember

City of La Quinta

48-213 Calle Floristas

La Quinta, CA  92253

 Re:  Your Request for Advice

         Our File No. A-99-024
Dear Mr. Perkins:

This letter is in response to your request for advice regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
 

QUESTION
As a member of the city council, do you have a conflict of interest in decisions relating to the La Quinta Arts Foundation’s cultural art center, which will be built near your residential property?

CONCLUSION
You do not have a conflict of interest in such decisions on the basis of your interest in your residential property if the appraisal conducted by the real estate office considered the factors listed in regulation 18705.2(b)(4); the underlying facts on which the appraisal was based are accurate, and your reliance on the appraisal is in good faith.  However, if your interest in the common area is worth $1,000 or more and there is any financial effect on the common area, you do have a conflict of interest and will be disqualified from participating in the decisions.

FACTS
You are a member of the La Quinta City Council.  You reside in Laguna De La Paz, a gated community within the city that consists of 390 homes.  Each homeowner is a member of the Laguna De La Paz Homeowners’ Association.  All owners pay the same monthly assessment for the maintenance of the common area.  The association owns the common area, but each homeowner is entitled to the use and enjoyment of the common area.

The La Quinta Arts Foundation (“foundation”), a nonprofit corporation presently located in the city, has acquired property adjacent to the northern boundary of Laguna De La Paz for its future home.  Your house is 680 feet from the foundation’s recently acquired property.  The common area is within 300 feet of the foundation’s property.  The foundation will be appearing before the planning commission and the city council for a zone change and various permits.  You contacted the local real estate office that is the most involved in the sale and resale of homes in Laguna De La Paz.  They provided you with a written opinion concerning the effect the cultural art center would have on your home, which states:

  “Laguna Realty does not feel that the locating of the La Quinta Cultural Art Center adjacent to Laguna De La Paz will result in any increase or decrease in value as it applies to Mr. Perkin’s property.  Laguna Realty has specialized exclusively in Laguna De La Paz since 1993 and as a result we feel that we understand the development and the specific home values throughout.  The Cultural Art center will certainly enhance the city of La Quinta but we do not see it affecting the value of Mr. Perkin’s property.  There are some properties that will overlook the Art Center and their future values may be affected but in Mr. Perkin’s case, since his home is located in the center of the development, no change in value should result.”


ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official position to influence a governmental decision in which they have a financial interest.  (Section 87100.)  As a member of the city council, you are a public official for purposes of the Act.  (Section 82048.)

What are your economic interests?
An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any real property in which the official has an interest of $1,000 or more.  (Section 87103(b).)  Section 82033 defines an “interest in real property” as follows:

  “Any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family if the fair market value of the interest is one thousand dollars ($1,000) or more.”

You have an economic interest in real property located near the foundation’s property.  You own a residence within Laguna De La Paz, which is adjacent to the foundation’s property.  In addition, as a homeowner, you are entitled to the use and enjoyment of the common area in the gated community.  Under section 82033, your interest in the common area may constitute a beneficial “interest in real property” for disqualification purposes if it is worth $1,000 or more.
  (Field Advice Letter, No. A-94-106.)  If there is more than one common area, your interest in each area must be aggregated to determine whether the value of that interest is worth $1,000 or more.  (Leroy Advice Letter, No. I-97-592.)

Accordingly, you may not make, participate in making, or use your official position to influence any governmental decision if it is reasonably foreseeable that the decision will materially affect your interests in real property worth $1,000 or more.

Is it reasonably foreseeable that the decision will have a material financial effect on your economic interests?
Once you identify your economic interests, you must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, you must determine whether your economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, you must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After you find the pertinent materiality standard, you must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Is your economic interest directly or indirectly involved in the decision?
Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property.  (See generally Regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality regulations.  (Regulation 18704.2(b).)

Your property is in a community that is adjacent to the boundaries of property on which a cultural center will be built.  The owners of the property will be requesting a zone change and applying for various permits.  Your property will not be directly involved in these decisions, but will be indirectly involved.

2.  What is the appropriate materiality standard?
Residential Property
The relevant standard for real property indirectly involved in a decision is contained in regulation 18705.2(b).  Your residential property is located 680 feet away from the foundation’s property.  Regulation 18705.2(b) provides that the effect of a decision is material on real property that is between 300 and 2,500 feet from property that is the subject of the decision if it is reasonably foreseeable that the decision will affect the real property’s fair market value by $10,000, or the rental value by $1,000 in a one-year period.  (Regulation 18705.2(b)(1)(C).)

Common Area
If your interest in the common property is worth $1,000 or more, you must apply Regulation 18705.2(b) to determine whether the effect of a decision regarding the cultural art center will be material.  Since the common area is within 300 feet of the foundation’s property, the effect of the decision will be deemed material, unless there will be no financial effect on the common property.  (Regulation 18705.2(b)(1)(A).)

Is it reasonably foreseeable that the applicable materiality standard will be met?
Residential Property
An effect is considered to be reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  You must evaluate whether it is substantially likely that the decisions relating to the cultural art center will affect the fair market value of your residential property by $10,000 or more, or the rental value by $1,000 or more in a one-year period.  In making this determination, the following factors must be considered:  1) the proximity of the foundation’s property to your residential property; 2) the magnitude of the proposed project; 3) whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of your property; and 4) whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions, or similar traits of the neighborhood.  (Regulation 18705.2(b)(4).)

During your evaluation, you must make a good faith effort to assess the effect of the decision on your property by using some reasonable and objective method of valuation.  (Russell Advice Letter, No. I-95-324.)  We have advised that an appraisal conducted by a disinterested and otherwise qualified real estate professional, who considers the factors listed in Regulation 18705.2(b)(4), will generally be considered a good faith effort to assess the effect of a decision.  (Chiozza Advice Letter, No. A-94-114.)  Ultimately, however, the public official bears the responsibility of applying the standards set forth in the regulation.  Thus, you will only benefit by conducting a thorough assessment of the financial effects of the decision and documenting the facts and analysis on which the assessment is based.  (Mandeville Advice Letter, No. A-93-403.)

According to the real estate office, the cultural art center will not have a material financial effect on your residential property.  The letter you received from the real estate office does not specifically mention regulation 18705.2(b)(4), nor does it consider all of the factors listed in the regulation.  The actual sufficiency of any appraisal is, of course, a question of fact that the Commission cannot decide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  You must bear in mind that your choice to participate in a governmental decision based on the evidence of an appraisal immunizes you under the Act only to the extent that reliance on the appraisal is reasonable at the time of the decision.

Common Area
When the effect of a decision is deemed to be material under the pertinent materiality regulation, the official must evaluate whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one‑penny” rule—if any financial effect is reasonably foreseeable, you will have a disqualifying financial interest in the decision.  Therefore, if your interest in the common property is $1,000, you must disqualify yourself from the decision unless the decision will have no financial effect on the common property.  

The appraisal that you received did not measure the effect the cultural art center would have on the common area.  We have advised that the factors set forth in regulation 18705.2(b)(4) may sensibly be adopted to evaluate whether there will be no financial effect on property.  Thus, an independent appraisal taking into account the factors listed in the regulation, and omitting no other pertinent factor, is appropriate evidence on which to rely when rebutting the presumption in regulation 18705.2(b)(1).  (Smith Advice letter, No. A-98-151.)

I have provided a copy of regulation 18705.2 for your reference.  If you have other questions regarding this matter, please contact me at (916) 322-5660.





                

Sincerely,

Steven G. Churchwell

General Counsel

By:      Julia Butcher

       
Staff Counsel, Legal Division

SGC:JB:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  You indicate that there are 390 homes within Laguna De La Paz.  Presumably your interest is equal to the interest held by all of the other homeowners.  If that is the case, your interest in the common area would be 1/390 of the value of the entire area, including noncontiguous parts, and if the fair market value of the common area is $390,000 or more, your interest in the common area will be $1,000 or more for purposes of the Act.





