February 5, 1999

Nancie Ryan

Assistant General Counsel

East Bay Municipal Utility District

P. O. Box 24055

Oakland, CA 94623-1055

Re:
Your Request for Advice

Our File No. A-99-027

Dear Ms. Ryan:

You have requested advice on behalf of David Richardson, a newly-elected member of the East Bay Municipal Utility District (the “District”) Board of Directors, concerning the conflict of interest disclosure provisions of the Political Reform Act (the “Act”).

QUESTIONS

As a newly-elected member of the District’s Board of Directors, Mr. Richardson is required to file an assuming office statement of economic interests (Form 700).  In completing this statement, you have asked the following questions on his behalf:

1.
Is Director Richardson required to disclose investments which are the separate property of his spouse and which were acquired by her prior to the marriage?

2.
If the investments which were acquired prior to the marriage must be disclosed, is Director Richardson required to indicate the value of each investment?

3.
Is Director Richardson required to disclose additional stock added to his spouse’s portfolio during the marriage as a result of stock-splits and reinvestment of earnings?

4.
If additions to the portfolio during the marriage must be disclosed, is Director Richardson required to indicate the value of each investment?

CONCLUSIONS

1.
Yes.  Director Richardson must disclose reportable investments held by his spouse on the date he assumed office, even if those investments were acquired prior to the marriage, if the value of any single investment was $1,000 or more on the date he assumed office.

2.
Director Richardson must disclose whether the value of each reportable investment was between $1,000-$10,000, between $10,001-$100,000, or over $100,000 on the date he assumed office.

3.
Because this is Director Richardson’s assuming office statement, at this time he is only required to disclose reportable investments held on the date he assumed office.  However, on future annual statements, he must disclose newly acquired investments as well as those that were disposed of during the period covered by the statement.  

For example, if he continues in office through the end of 1999, Director Richardson must file an annual statement of economic interest covering the period January 9, 1999 (the day after he assumed office) through December 31, 1999.  On that statement, he must also disclose reportable investments acquired by his spouse during that period, as well as reportable investments disposed of during that period.

4.
See the answer to Question 2.

FACTS
The East Bay Municipal Utility District is a publicly owned utility providing water and wastewater treatment services to portions of Alameda and Contra Costa Counties.  The District’s Board of Directors is elected by ward, and Director David Richardson was elected to a term of office, commencing on January 1, 1999, to represent Ward 4.  Director Richardson was sworn in and commenced his official duties on January 8, 1999.  

Director Richardson’s spouse has stock holdings acquired prior to their marriage.  Director Richardson has no community property interest in these investments and does not otherwise have any direct or indirect interest, nor does he have any discretion to manage the investments or to dispose of any of the holdings.  The investments have not been commingled with any community property.  Since the marriage, additional stock has been added to the portfolio as a result of stock-splits and reinvestment earnings.

ANALYSIS

Under the Act’s conflict of interest provisions, public officials at all levels of state and local government must file periodic statements disclosing certain personal financial interests that may be affected during the exercise of their official duties.  According to the conflict of interest code adopted by the District, members of the Board of Directors manage public investments and are subject to the Act’s broadest disclosure requirements pursuant to section 87200.  

Section 87202 requires a newly elected official specified in section 87200 to file a statement of economic interests disclosing, among other things “his or her investments ... held on the date of assuming office.”  

“‘Investment’ means any financial interest in or security issued by a business entity, including but not limited to common stock, preferred stock, rights, warrants, options, debt instruments and any partnership or other ownership interest owned directly, indirectly or beneficially by the public official, or other filer, or his or her immediate family, if the business entity or any parent, subsidiary or otherwise related business entity has an interest in real property in the jurisdiction, or does business or plans to do business in the jurisdiction, or has done business within the jurisdiction at any time during the two years prior to the time any statement or other action is required under this title.  No asset shall be deemed an investment unless its fair market value equals or exceeds one thousand dollars ($1,000)....  Investments of an individual includes a pro rata share of investments of any business entity, mutual fund, or trust in which the individual or immediate family owns, directly, indirectly or beneficially, a 10‑percent interest or greater.”

Section 82034.

(Emphasis added.)

An official’s “immediate family” includes his or her spouse and dependent children.  (Section 82029.)

The Act provides no exception from this disclosure requirement for assets held by a spouse which are the spouse’s separate property or which were acquired prior to the marriage.  Therefore, on his assuming office statement of economic interests, Director Richardson must disclose each investment held by his spouse in a business entity which is located in or doing business in the District’s jurisdiction if the fair market value of the investment was $1,000 or more on the date he assumed office.

With regard to disclosing the value of his spouse’s stock holdings, Director Richardson is not required to determine a specific dollar value.  As is indicated on the investment schedules contained in the Form 700 (Schedules A-1 and A-2), he must determine and disclose whether the fair market value of each reportable investment is between $1,000-$10,000, between $10,001-$100,000, or over $100,000.  (Section 87206.)

For purposes of disclosing investments added to his spouse’s portfolio during the marriage, as stated previously, section 87202 requires that Director Richardson disclose investments “held on the date of assuming office.”  This would include reportable investments held at the time of the marriage as well as those acquired during the marriage if those investments were held by his spouse on the date he assumed office.  He is not required to disclose investments that were disposed of prior to the date he assumed office.

However, in the future, Director Richardson will be required to file an annual statement of economic interests for each year he holds office.  On an annual statement, an official must disclose reportable investments and interests in real property held at any time during the period covered by the statement, whether or not they are still held at the time of filing.  (Section 87203.)  The same reporting thresholds discussed above are applicable to the annual filings.

If you have any questions concerning this letter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Carla Wardlow

Division Chief

Technical Assistance Division

�  Government Code sections 81000-91014.  Commission regulations appear at title 2, sections 18109-18995, of the California Code of Regulations.


�  The jurisdiction of a local government agency is the region, county, city, district, or other geographical area in which it has jurisdiction.  (Section 82035.)





