                                                                    April 14, 1999

Wynne S. Furth

Senior Assistant City Attorney

City of Palo Alto

Post Office Box 10250

Palo Alto, California  94303

 Re:  Your Request for Advice

         Our File No. A-99-035
Dear Ms. Furth:

This letter is in response to your request for advice on behalf of various city officials
 regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).
   We received your request on February 10, 1999.  On March 18, 1999, pursuant to our request on March 8, 1999, we received additional facts.  Please note that this letter does not evaluate any conduct that has already occurred.  (Regulation 18329.)


QUESTIONS
1.  May the city officials on whose behalf you have requested advice participate in the decision to adopt the proposed historic preservation ordinance?

2.  Will a disqualifying conflict of interest result even if a competent and thorough appraisal establishes that it is not reasonably foreseeable that the new ordinance will have a material financial effect on real property located near property that is subject to the ordinance?

3.  You have asked the following specific questions regarding the public generally exception:

a.  Should the officials use the number of property owners, the number of homeowners, or the number of  households in the city as the appropriate measurement for determining what constitutes a significant segment of the public generally?

b.  Does the term “property owners” exclude commercial property owners if an official is affected solely because of his or her ownership of residential property?

c.  Does the term “household” refer only to single-family and multi-family units so as to exclude any commercial structures?

d.  Does the term “homeowner” refer only to single-family and owner-occupied 

multi-family unit structures so as to exclude any non-owner occupied multi-family structures?

e.  For those officials who own a personal residence directly involved in the decision, should the properties on the Register be combined with the properties on the Resource List and the properties identified by Dames & Moore as eligible for inclusion on only the California Register to determine whether the public generally exception will apply?

f.  For those officials who own a personal residence indirectly involved in the decision, would an official owning real property within 300 feet of one of the 2,576 properties use the total number of other properties in the city that are also within 300 feet of one of the 2,576 properties in order to determine whether the public generally exception will apply?


CONCLUSIONS
1.  Mayor Fazzino, Councilmember Mossar, Councilmember Ojakian, Councilmember Schneider and Planning Commissioner Schink may not make, participate in making or influence the decision, unless:  (1) the decision will have no financial effect whatsoever on their property, or (2) the “public generally” exception applies.  Councilmember Kniss, Planning Commissioner Byrd and City Attorney Calonne may participate in the decision under the public generally exception.  Planning Commissioner Beecham has a financial interest in the decision and must therefore disqualify himself.  However, he may appear before either the city council or the planning commission as a member of the general public to represent himself on matters related solely to his personal residence. 

2.  An independent appraisal that takes into account the factors listed in Regulation 18705.2(b)(4) and omits no other pertinent factor, is appropriate evidence on which to rely when determining whether there will be no financial effect on the real property.  Reliance on an appraisal immunizes the official only to the extent that such reliance is reasonable at the time of the decision.

3a.  The officials may use any of those measurements.  However, the most relevant standard would be the number of homeowners in the city.

b.  A “property owner” generally refers to a person who owns improved or unimproved real property (commercial, governmental or residential).  

c.  A “household” means those individuals who reside in a common owner-occupied and non-owner occupied residential dwelling and therefore does not include commercial structures.

d.  A “homeowner” means an individual who owns residential property that is his or her domicile or principal place of residence.  Thus, “homeowner” excludes a person who owns a non-owner occupied residential dwelling or commercial structure.  

e.  No.  While the Register and Resource List properties will be affected in substantially the same manner by the proposed ordinance, these properties will not be affected in substantially the same manner as the 1,789 properties identified by the Dames & Moore Survey as potentially eligible for inclusion on the California Register only.

f.  Yes.  The public generally exception will apply if a significant segment of the public own residential property within 300 feet of one of the properties directly involved in the decision.

FACTS
Palo Alto is a chartered city located in Santa Clara County.
 Stanford University is immediately adjacent to Palo Alto.  Much of Palo Alto developed in conjunction with the growth of Stanford University in the late 1800's and early 1900's.  Stanford and Palo Alto are regarded as the “birthplace” of Silicon Valley.  From a historic viewpoint, Palo Alto is considered the geographic, educational, and cultural source of what many regard as the world’s most significant twentieth century technological developments.  Palo Alto has worked to retain its historic character for many years.  The city has two historic districts listed on the National Register of Historic Places, including the Professorville Historic District (“Professorville”) and the Ramona Street Architectural District.  Professorville is a residential district adjacent to downtown Palo Alto which, as its name implies, served as home to many notable Stanford faculty members.  Moreover, many Professorville homes were designed by architects of local and national significance, including Bernard Maybeck, designer of the Palace of Fine Arts in San Francisco.  The Ramona Street Architectural District comprises eight commercial and office structures in downtown Palo Alto.

Existing Historic Preservation Ordinance and Inventory of Historic Structures
Chapter 16.49 of the Palo Alto Municipal Code, which was first enacted in 1980, contains the city’s existing historic preservation ordinance.  Chapter 16.49 does not restrict damaging alterations or even demolition of historic buildings.  It does, however, permit the city council to impose up to a one-year moratorium on the demolition of listed historic structures.  

Palo Alto has an existing inventory of historic structures and sites which was developed pursuant to Chapter 16.49.  The inventory is divided into four categories, as follows:

  “Category 1:  ‘Exceptional building’ means any building or group of buildings of preeminent national or state importance, meritorious work of the best architects or an outstanding example of the stylistic development of architecture in the United States.  An exceptional building has had either no exterior modifications or such minor ones that the overall appearance of the building is in its original character.

    “Category 2:  ‘Major building’ means any building or group of  buildings of major regional importance, meritorious works of the best architects or an outstanding example of an  architectural style  or the stylistic development of architecture in the state or region.  A major building may have some exterior modifications, but the  original character is retained

    “Category 3 or 4: ‘Contributing building’ means any building or group of buildings which are good local examples of architectural styles and which relate to the character of  a neighborhood grouping in scale, materials, proportion or other factors.  A contributing building may have had extensive or permanent changes made to the original design, such as inappropriate additions, extensive removal of architectural details, or wooden  facades resurfaced in asbestos or stucco.”

There are 528 structures on the city’s existing historic inventory.  Within Professorville, there are 169 contributing structures and 33 non-contributing structures.  There are eight structures in the Ramona Street Architectural District.  Outside of the districts, there are 87 structures listed as Category 1 or Category 2, and 231 structures listed as Category 3 or 4.

In 1996, Palo Alto experienced a tremendous increase in the number of homes being demolished by speculative residential developers and homeowners.  This demolition surge was caused by many factors, including soaring land values resulting from the hot Silicon Valley economy.  In August and September 1996,  two demolitions caused community outrage, one involving “Big Blue,” an 1899 Victorian located in College Terrace adjacent to Stanford, and one involving a home near Professorville, which was designed by Julia Morgan, California’s first woman architect and the designer of San Simeon  (Hearst Castle).  On September 16, 1996, the city council enacted an urgency moratorium on the demolition of homes built before 1940.

Interim Ordinance
Subsequently, the city council enacted an interim ordinance, Chapter 16.50.  The interim ordinance required a historic evaluation before demolition of pre-1940 structures.  Structures deemed “landmarks” had to be 

preserved and structures deemed “contributing” could be demolished, but any replacement structure was subject to mandatory design review.  The ordinance was characterized as “interim” because it was intended to preserve valuable historic properties and neighborhood character until two processes were completed—development of  a new, presumably more protective, historic preservation ordinance, and completion of a historic inventory (“Palo Alto Historic Survey”) that would identify and detail the structures most likely to be found worthy of historic preservation under generally accepted state and national standards.

The interim ordinance applied to all residential structures that were built before 1940.  According to the city’s planning division, approximately 4,400 of the city’s 15,999 residential building lots were affected by the interim ordinance.  The Palo Alto Historic Survey was expanded to include all structures built before 1948.  According to the city’s consultants, Dames & Moore, about 33 percent of the city’s residential structures were built before 1948.

Palo Alto Historic Survey
The Palo Alto Historic Survey involved a process of reviewing the pre-1948 structures to identify those with potential historic merit.  Accordingly, the number of  properties with potential historic merit decreased as the study progressed.  By October 27, 1998, Dames & Moore had concluded that only about 3,300 of the city’s structures deserved further study.  Dames & Moore grouped these structures into two classes—2,700 were included as “Study Priority Two” and 600 were identified as “Study Priority One.”  Priority One included the structures thought most likely to have potential historic merit.

The most recent and final Dames & Moore survey, dated January 22, 1999, was transmitted to the city council and city attorney on January 25, 1999.  It found that 240 of the Study Priority One properties were potentially eligible for listing on the National Register of Historic Places (“National Register”) or the California Register of Historical Resources (“California Register”), and 249 of the Study Priority One properties were eligible for the California Register only.  Dames & Moore further found that, with respect to Study Priority Two, 47 properties were potentially eligible for listing on the National Register or the California Register.  In addition, 1,540 properties were found to be potentially eligible for the California Register only.  The remainder was found ineligible for either list.  In sum, Dames & Moore have concluded that 287 properties are potentially eligible for both the National and California Registers and 1,789 properties are eligible for only the California Register.  The 287 properties identified by Dames & Moore as potentially eligible for the National Register include 258 individual dwellings.  The 1,789 properties identified as potentially eligible only for the California Register include 1,693 individual dwellings.

The Proposed Permanent Historic Preservation Ordinance
On December 14, 1998, the city council gave preliminary policy directives.  Pursuant to these policy directives, city staff drafted a proposed ordinance.  The proposed ordinance would categorize protected properties into three groups.  The first group is the Palo Alto Register (“Register”).  In general, Register properties are historic “landmarks,” or properties that have already been evaluated for and classified as having historic merit.  The Register would contain:  (1) the 87 properties identified as Category 1 and 2 on the city’s existing historic inventory, and (2) the 169 contributing residences located in Professorville.  Register properties would be subject to mandatory review of proposed alterations and compliance with the design review recommendations would also be mandatory.  Demolition of Register properties would be prohibited unless the demolition was justified under one of a few limited exceptions.  Owners of structures included in the Register would be able to request their removal on grounds that the categorization is incorrect.

The second group is the “Resource List.”  The Resource List would contain:  (1) the 231 properties identified as Category 3 and 4 on the city’s existing historic inventory, (2) the 287 properties identified by Dames & Moore as potentially eligible for inclusion on the National Register, and (3) 13 landmarks identified through the interim regulation process.  Properties on the Resource List would be screened for inclusion on The Register.  This screening would be for accuracy of information about historic merit.  Those with insufficient merit to be placed on the Register would be removed from the Resource List.  Information gathered to date suggests that a substantial majority on the Resource List will meet the criteria for designation on the Register.  Over time, depending on the resources available for completing the review and owner requests, the Resource List would become quite small.

Resource List properties would be subject to mandatory review of proposed alterations (remodeling), but compliance with the review recommendations would be voluntary.  With respect to demolition, Resource List properties would be subject to a mandatory demolition delay of up to six months during which time the property could be further evaluated for historic merit to determine whether it should be placed on the Register.

Register and Resource List properties would also be eligible for a wide array of historic preservation incentives and benefits.  These incentives and benefits are intended to encourage voluntary preservation of historic resources.  The incentives and benefits include permission to do the following:  (1) increase floor area ratio by up to 15 percent, up to a maximum of 500 square feet; (2) reduce required lot setbacks in specified circumstances; (3) relocate historic structures; (4) intensify non-conforming uses if needed to preserve historic structures; (5) use a streamlined variance procedure that would allow flexibility in the application of site development regulations; (6) obtain a waiver of fees for remodeling permits; (7) use federal historic property exemptions from flood plain development limitations established by FEMA; and (8) use Mills Act property tax reduction contracts on a limited basis.

The third group includes the 1,789 properties identified by Dames & Moore as potentially eligible for inclusion on only the California Register.  Such properties would be eligible for inclusion on the Register at the owners’ election.  In exceptional circumstances, the city council could add such a structure to the Register without the owner’s consent.  It is anticipated that there would be very few of these designations without owner consent.  This group may also include properties on the Resource List that do not qualify for mandatory inclusion on the Register.

The proposed ordinance is presented as a single decision for the city council.  However, it is anticipated that the city council will consider amendments proposed by interested parties during the course of its deliberations.  The amendments to staff’s proposal include:  1) placing all Category 1, 2, 3 and 4 properties on the Register initially; 2) including only Category 1 and 2 properties on the Register initially; 3) not placing any properties on the Register without the owner’s consent; 4) and placing all identified historic resources, including the 1,789 properties potentially eligible for listing on only the California register, on the Register initially.

The city has approximately 17,454 property owners and 24,545 households.  The city attorney and the members of the city council and the planning commission are elected at large.

Real Property Interests of City Officials
Mayor Fazzino’s principal residence is within 300 feet of property potentially eligible for listing on the National Register (Resource List), and property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List).

Councilmember Kniss’ principal residence is within 300 feet of property potentially eligible for listing on the National Register (Resource List), property currently identified as Category 1 or 2 on the city’s existing historic inventory (Register), and is itself identified as potentially eligible for listing on the California Register (Third Group).

Councilmember Mossar’s principal residence is within 300 feet of property currently identified as a Category 3 or 4 on the city’s existing historic inventory (Resource List), and a contributing structure in Professorville.

Councilmember Ojakian’s principal residence is within 300 feet of property currently identified as Category 1 or 2 on the city’s existing historic inventory (Register), property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List), and contributing property in Professorville.

Councilmember Schneider’s principal residence is within 300 feet of a property potentially eligible for listing on the National Register (Resource List), property currently identified as Category 1 or 2 on the city’s existing historic inventory (Register List), and property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List).

Planning Commissioner Beecham’s principal residence is within 300 feet of a property potentially eligible for listing on the National Register (Resource List), property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List), and is a Category 4 building on the city’s existing historic inventory (Resource List).

Planning Commissioner Byrd’s principal residence is within 300 feet of a property potentially eligible for listing on the National Register (Resource List), property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List), property identified as a landmark under the interim ordinance (Resource List), and it is itself identified as potentially eligible for listing on the California Register (Third Group).

Planning Commissioner Schink’s principal residence is within 300 feet of a property potentially eligible for listing on the National Register (Resource List), and property currently identified as Category 3 or 4 on the city’s existing historic inventory (Resource List).

City Attorney Calonne’s principal residence is within 300 feet of a property potentially eligible for listing on the California Register (Third Group), and it is itself identified as potentially eligible for listing on the California Register (Third Group).

ANALYSIS
The Act prohibits public officials from making, participating in making or in any way attempting to use their official positions to influence a governmental decision in which they have a financial interest.  (Section 87100.)  The mayor, the city councilmembers, the planning commissioners and the city attorney are public officials for purposes of the Act.  (Section 82048.)

A.  Making a Governmental Decision
The prohibition in Section 87100 applies to specific conduct—making, participating in making, or using one’s official position to influence a decision.  These terms are defined in  Regulations 18702.1-18702.3.  An official does not make or use his or her official position to influence a decision by appearing as a member of the general public before an agency in the course of its proceedings to represent himself or herself on matters related solely to the official personal interests.  (Regulation 18702.4(a)(2), (b)(1).)  “Personal interests” include an interest in real property solely owned by the official or his or her immediate family.  (Regulation 18702.4(b)(1)(A).)

B.  Economic Interests.

An official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, or on, among other enumerated economic interests, any real property in which the official has an interest of $1,000 or more.  (Section 87103(b).)

The officials on whose behalf you are requesting advice have an economic interest in a principal residence.  We presume this interest is worth $1,000 or more.  Accordingly, these officials may not make, participate in making, or use their official positions to influence any governmental decision if it is reasonably foreseeable that the decision will materially affect their residential property.

C.  Is it reasonably foreseeable that the decision will have a material financial effect on the officials’ economic interests?
Once an official identifies his or her economic interests, the official must evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on those economic interests.  First, the official must determine whether the economic interest will be directly or indirectly involved in the decision.  Based upon the type of involvement, the official must then apply the appropriate regulatory standard to ascertain whether the financial impact of the decision will be material.  After the official finds the pertinent materiality standard, he or she must decide whether it is reasonably foreseeable that the materiality standard will be met.

1.  Direct or Indirect
a.  Economic interests that are directly involved.
Pursuant to the proposed ordinance, 256 properties will initially be included on the Register without owner consent; 531 properties will initially be placed on the Resource List, and may then be placed on the Register, without owner consent, after further evaluation; and 1,789 properties may be included on the Register with owner consent.  

Real property is directly involved in a decision if, among other things;

1. The decision involves the zoning or rezoning; annexation or deannexation; sale, purchase, or lease; or inclusion in or exclusion from any city, county, district or other local governmental subdivision of such property.  (Regulation 18704.2(a)(1).)  

2. The decision is similar to the aforementioned decisions.  (Regulation 18704.2(a)(1).)

3. The decision involves the issuance, denial or revocation of a land use entitlement authorizing a specific use or uses of such property.  (Regulation 18704.2(a)(2).) 

The decision to include real property on the Register is similar to the decision to include real property in a historic district.  In both decisions, the real property becomes subject to certain restrictions.  (Regulation 18704.2(a)(1).)  Moreover, Register and Resource List properties may be eligible for specified benefits, which may include the issuance of land use entitlements authorizing a specific use of such properties.  (Regulation 18704.2(a)(2).)  Therefore, if a city official’s personal residence will initially be included on the Register pursuant to the proposed ordinance, it is directly involved in the decision.  Further, if a city official’s personal residence will initially be included on the Resource List pursuant to the proposed ordinance, it is also directly involved in the decision since that property may eventually be included on the Register after further evaluation.  Finally, if a city official may elect to include his or her personal residence on the Register pursuant to the proposed ordinance, the property is also directly involved in the decision.  (Mariotti Advice Letter, No. A-97-248.)

Planning Commissioner Beecham’s personal residence is a Category 4 building, which will initially be included on the Resource List.  In addition, Councilmember Kniss, Planning Commissioner Byrd, and City Attorney Calonne each own real property that is identified as potentially eligible for listing on the California Register and thus may be included on the Register at the owner’s election.  Accordingly, the economic interests of these officials are directly involved in the decision to adopt the proposed ordinance.

b.  Economic interests that are indirectly involved.
If real property is not directly involved in a decision, it is deemed to be indirectly involved for purposes of applying the pertinent materiality standard.  (Regulation 18704.2(b).)  Personal residences that will not be included on the Register or the Resource List, and that were not identified by Dames & Moore as eligible for inclusion on the California Register, will be indirectly involved in the decision to adopt the proposed ordinance.

The personal residences of Mayor Fazzino, Councilmembers Mossar, Ojakian, and Schneider, and Planning Commissioner Schink will not be included on the Register or the Resource List and were not identified by Dames & Moore as eligible for inclusion on the California Register.  Therefore, these officials each have an economic interest that is indirectly involved in the decision.

2.  Materiality Standard
The Commission has promulgated a series of regulations containing guidelines for determining whether the foreseeable effect of a decision is material. These regulations apply different standards depending on whether the decision will directly or indirectly involve an official’s economic interest.  

a.  Directly Involved Properties
Councilmember Kniss, Planning Commissioners Byrd and Beecham, and City Attorney Calonne own real property that is directly involved in the decision.  When real property is directly involved in a decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.2(a).)  

b.  Indirectly Involved Properties
Mayor Fazzino, Councilmembers Mossar, Ojakian, and Schneider, and Planning Commissioner Schink own a personal residence that is within 300 feet of real property that is directly involved in the decision.  The relevant standard for real property indirectly involved in a decision is contained in Regulation 18705.2(b), which provides that the effect of a decision on real property is deemed to be material if the real property is located within a 300-foot radius of the boundaries of the property which is the subject of the decision.

3.  Is it reasonably foreseeable that the materiality standard will be met as a result of the decision?
An effect is considered reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  When the effect of a decision is deemed to be material under the materiality regulation, it must be determined whether it is substantially likely that any financial effect will occur as a result of the decision.  (Regulation 18700(b)(6).)  This is a “one-penny rule”—if any financial effect is reasonably foreseeable, it will be reasonably foreseeable that the decision will have a material financial effect on the economic interest.  If, however, no financial effect will occur as a result of the decision, then no conflict of interest will arise.

a.  Directly Involved Properties
Councilmember Kniss, Planning Commissioners Byrd and Beecham, and City Attorney Calonne own real property that is directly involved in the decision.  As described above, any reasonably foreseeable effect on these properties as a result of the proposed historic preservation ordinance is deemed to be material.  You indicate that Register and Resource List properties are eligible for specified incentive benefits.  Since the properties of these officials could be potentially included on the Register, these officials may be eligible for such benefits.  The benefits include permission to:  (1) increase floor area ratio by up to 15 percent, up to a maximum of 500 square feet; (2) reduce required lot setbacks in specified circumstances; (3) relocate historic structures; (4) intensify non-conforming uses if needed to preserve historic structures; (5) use a streamlined variance procedure that would allow flexibility in the application of site development regulations; (6) obtain a waiver of fees for remodeling permits; (7) use federal historic property exemptions from flood plain development limitations established by FEMA; and (8) use Mills Act property tax reduction contracts on a limited basis.  

We find that it is reasonably foreseeable that these incentive benefits will have at least a “one-penny” effect on the personal residences of these officials.  Accordingly, Councilmember Kniss, Planning Commissioners Byrd and Beecham and City Attorney Calonne have a disqualifying financial interest in the proposed historic preservation ordinance.  These officials may not make, participate in making, or use their official positions to influence the decision, unless the effect of the decision is indistinguishable from the effect on the public generally, as discussed below.

b.  Indirectly Involved Properties
Mayor Fazzino, Councilmembers Mossar, Ojakian, and Schneider, and Planning Commissioner Schink own real property that is indirectly involved in the decision.  As described above, any reasonably foreseeable effect on these properties as a result of the proposed historic preservation ordinance is deemed to be material as well, unless the decision will have no financial effect whatsoever on the properties.  We do not have sufficient facts to make this determination.

We have advised that the factors described in Regulation 18705.2(b)(4) should be considered when determining whether there will be no financial effect on real property that is within 300 feet of property that is the subject of the decision.  (Hentschke Advice Letter, 

No. A‑97‑058.)  These factors include, but are not limited to:

4. The proximity of the property that is the subject of the decision and the magnitude of the proposed project or change in use in relationship to the official’s property.

2. Whether it is reasonably foreseeable that the decision will affect the development potential or income producing potential of the property.

3. In the case of residential property, whether it is reasonably foreseeable that the decision will result in a change to the character of the neighborhood including, but not limited to, effect on traffic, view, privacy, intensity of use, noise levels, air emissions or similar traits of the neighborhood.

Evidence that there will be no financial effect on real property may take the form of an independent appraisal.  Thus, an independent appraisal that takes into account the factors listed above and omits no other pertinent factor, is appropriate evidence on which to rely when determining whether there will be no financial effect on the real property.  The actual sufficiency of any appraisal is, of course, a question of fact that the Commission cannot decide.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Reliance on an appraisal immunizes the official only to the extent that such reliance is reasonable at the time of the decision.

C.  “Public Generally” Exception
Although a public official may have a conflict of interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  (Section 87103.)  This exception is commonly referred to as the “public generally” exception.  The exception will apply if the decision will affect a “significant segment” of the public in “substantially the same manner” as it affects the public official.  (Regulation 18707(b).)  Applying the public generally exception is a two‑step process.  First, the official must determine whether there is a cognizable “significant segment” of the public.  Second, if there is, the official must determine whether this significant segment is affected in “substantially the same manner” as the official.

1.  Significant Segment
“Significant segment” is defined in Regulation 18707(b)(1).  The members of the city council are elected at large, rather than by district.  In addition the jurisdiction of each planning commissioner and the city attorney is the city.  Accordingly, pursuant to the regulation, for decisions that affect real property, a significant segment will include any one of the following:

5. Ten percent or more of the city’s population.

6. Ten percent or more of all property owners, home owners, or households in the city.

7. Five thousand city residents.

Three of your questions concern the meaning of the terms, “property owner,” “homeowner,” and “household.”  Since these terms are not defined in the regulation, we must assume that the Commission intended for the terms to have their plain meaning.   Therefore, a “property owner” generally refers to a person who owns improved or unimproved real property (commercial, governmental or residential).  A “homeowner” appears to mean an individual who owns residential property that is his or her domicile or principal place of residence.  Thus, “homeowner” excludes a person who owns a non-owner occupied residential dwelling or commercial structure.  A “household” means those individuals who reside in a common 

owner-occupied and non-owner occupied residential dwelling and therefore does not include commercial structures.

You have furnished the number of property owners (17,454) and households (24,545) in the city.  The economic interests in question are the personal residences of specified city officials.  Consequently, the most relevant standard to use to identify a cognizable significant segment is the number of homeowners in the city.  However, any of the three standards may be used.  Accordingly, a significant segment of the public generally would include approximately 1,745 property owners, 2,454 households, or 10 percent of homeowners in the city.

2.  Substantially the Same Manner
For the public generally exception to apply, a significant segment, as described above, must be affected in “substantially the same manner” as the public official.  The properties that are directly involved in the decision will be subject to certain restrictions and eligible for specified benefits, either with or without owner consent.  Properties indirectly involved in the decision will not be subject to such restrictions or eligible for such benefits.  Accordingly, we will analyze each set of properties separately for purposes of determining whether a significant segment of the public generally will be affected in substantially the same manner.

a.  Directly Involved Properties
Pursuant to the proposed ordinance, 256 properties will initially be included on the Register without owner consent; 531 properties will initially be included on the Resource List and may be placed on the Register after further evaluation, without owner consent; and 1,789 properties may be included on the Register with owner consent.

Register and Resource List Properties
Register properties would be subject to mandatory review of proposed alterations and compliance with the design review recommendations would also be mandatory.  Demolition of Register properties would be prohibited unless the demolition was justified under one of a few limited exceptions relating to health and safety.  In contrast, Resource List properties would be subject to mandatory review of proposed alterations, but compliance with the review recommendations would be voluntary.  In addition, Resource List properties would be subject to a mandatory demolition delay of up to six months during which time the property could be further evaluated for historic merit to determine whether it should be placed on the Register. 

Thus, properties on the Register and the Resource List are not subject to the same restrictions.  Nevertheless, Register and Resource List properties are eligible for the same historic preservation incentives and benefits.  Moreover, Resource List properties may be included on the Register after further evaluation.  Accordingly, based on these facts, the 256 properties on the Register will be affected in substantially the same manner as the 531 properties on the Resource List.

Planning Commissioner Beecham owns a personal residence that will initially be included on the Resource List.  The restrictions and benefits in the proposed ordinance appear to affect only the rights of those who have an ownership interest in improved real property.  Therefore, the public generally exception will apply to Mr. Beecham if 1,745 property owners, 2,454 households or 10 percent of homeowners in the city own real property that will initially be included on the Register or the Resource List.  Only 787 properties will initially be included on the Register and the Resource List.  Accordingly, it does not appear that the public generally exception will apply to Planning Commissioner Beecham.

California Register Properties Identified by Dames & Moore
Properties initially included on the city’s Register or Resource List will be subject to mandatory restrictions.  In contrast, the 1,789 properties identified by Dames & Moore as potentially eligible for only the California Register will only be subject to the restrictions at the owner’s election, except in unusual circumstances.  Thus, while the proposed ordinance affects all of the 1,789 properties in substantially the same manner, these properties are not affected in substantially the same manner as the 787 properties on the Register or the Resource List.

Councilmember Kniss, Planning Commissioner Byrd, and City Attorney Calonne each own a personal residence that is one of the 1,789 properties that may be included on the Register at the owner’s election.  The public generally exception will apply to these officials if 1,745 property owners, 2,454 households or 10 percent of homeowners in the city own one of the 1,789 properties.  In a phone conversation, you indicated that each of the 1,789 properties, or at least 1,745 properties, have a separate owner.  Therefore, it appears these officials may participate in the decision to adopt the proposed ordinance under the public generally exception.

b.  Indirectly Involved Properties
The proposed ordinance may affect the fair market value of properties that are in close proximity to the 2,576 properties directly involved in the decision.  The effect on the fair market value of those properties that are located near a Register or Resource List property may be more significant than the effect on those properties that are located near one of the 1,789 properties.  However, for governmental decisions involving real property, we assume that residences approximately the same distance from property that is the subject of the decision will be affected in a substantially similar manner.  (Jenkins Advice Letter, No. A-98-075.)  For example, in the Blakely Advice Letter, No. A-95-202, we advised that where an official’s residential property was within 300 feet of a project site, the public generally exception applied only if a significant segment of the public owned residential property within 300 feet from the project.

Mayor Fazzino, Councilmembers Mossar, Ojakian, and Schneider, and Planning Commissioner Schink own a personal residence that is located within 300 feet of real property directly involved in the decision.  A decision that affects the fair market value of property impacts those who have an ownership interest in the property.  Therefore, the public generally exception will apply to these officials if 1,745 property owners, 2,454 households or 10 percent of homeowners in the city own residential property within 300 feet of one of the 2,576 properties directly involved in the decision.

D.  Interrelated Decisions
It is anticipated that the city council will consider amendments proposed by interested parties during the course of its deliberations.  The amendments to staff’s proposal include:  

1) placing all Category 1, 2, 3 and 4 properties on the Register initially; 2) including only Category 1 and 2 properties on the Register initially; 3) not placing any properties on the Register without the owner’s consent; 4) and placing all identified historic resources, including the 1,789 properties potentially eligible for listing on only the California register, on the Register initially.

Generally, each governmental decision is analyzed independently to determine if there will be a foreseeable material financial effect on an official’s financial interest.  (In re Owen (1976) 2 FPPC Ops. 77.)  Consequently, large and complex decisions may be divided into separate decisions.  However, a series of decisions may be too interrelated to be considered separately.  For example, where there are alternate proposals and a public official has a conflict of interest as to one of the alternatives, the public official may not participate in the consideration of the other alternatives because it is too interrelated with the alternative for which the public official has a conflict of interest.  (Epp Advice Letter, No. A-97-100.)  In this case, the amendments proposed by interested parties are presented to the city council as alternatives to the proposed ordinance.  Accordingly, if any city official has a disqualifying financial interest in the decision to adopt the proposed ordinance, that official may not participate in the decision to adopt a proposed amendment.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Julia Butcher

       
Staff Counsel, Legal Division
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�  You have requested advice on behalf of the following officials:  Mayor Gary Fazzino; City Councilmembers Liz Kniss, Dena Mossar, Victor Ojakian, and Micki Schneider; Planning Commissioners Bernard Beecham, Owen Byrd, and Jonathon Schink; and City Attorney Ariel Pierre Calonne.


�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





