                                                                    April 29, 1999

Holly A. Strom

10539 Bradbury Road

Los Angeles, California  90064

 Re:  Your Request for Advice

         Our File No. I-99-036
Dear Ms. Strom:

This letter is in response to your request for advice regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request asks for general guidance, we are treating it as a request for informal assistance pursuant to Regulation 18329(c).

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based on the facts presented to us in your letter, and in the telephone conversation that we had on April 22, 1999.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.

Finally, you should keep in mind that the Commission's jurisdiction is limited to the provisions of the Act.  We therefore cannot advise you regarding the impact that other laws, such as Government Code Section 1090
, may have on your situation.  We also cannot advise you regarding the applicability of any of your agency’s internal policies.

QUESTION
What conflicts of interest may arise as a result of your being both a paid consultant to the Rite Aid Corporation and a member of the California Board of Pharmacy?

CONCLUSION
As both a paid consultant to the Rite Aid Corporation, and a member of the California Board of Pharmacy, you would have a conflict of interest regarding any decision of the California Board of Pharmacy, that will have a reasonably foreseeable material financial effect on your consulting business, or the Rite Aid Corporation, that is distinguishable from the effect on the public generally.

FACTS
You are a member of the California Board of Pharmacy. You also wholly own your own consulting business.  As part of your consulting business, you recently agreed to provide consulting services to the Rite Aid Corporation (“Rite Aid”).  

Rite Aid is the largest drugstore chain in the United States.  It operates nearly 4,000 drugstores in the United States, and over 1,000 drugstores in California.  Its stock is listed on the New York Stock Exchange, and it is a Fortune 500 corporation.  The Board of Pharmacy licenses the Rite Aid Corporation and its pharmacists in California.

As a consultant to the Rite Aid Corporation (“Rite Aid”), you will be advising Rite Aid management regarding pharmacist training and other matters relevant to compliance with the California Pharmacy Law.  You will also be submitting a proposal for a business plan for Rite Aid to conduct a Women’s Health Initiative program.  Finally, you will be preparing a report to Rite Aid regarding the meetings that you attend of the California Pharmacists Association, and at least one other professional association.  You will be paid more than $250 annually for your services as a consultant to Rite Aid.  You are currently on retainer, but have not yet received any payments from Rite Aid.

Through this request for advice, you are seeking information about the conflicts of interest that may arise as a result of your being both a paid consultant to Rite Aid and a member of the California Board of Pharmacy.

ANALYSIS
The conflict of interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she 

has a financial interest.  (Section 87100.)  As a member of the California Board of Pharmacy, you are considered to be a public official.  (Section 82048.)

Whether you have a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

***

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

   (d)  Any business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management.”

Economic Interests
According to the facts presented to us, you wholly own your own consulting business.  Assuming that the value of your investment in your consulting business is worth $1,000 or more, you have an economic interest in the business under Section 87103(a).  Assuming that you are responsible for managing your consulting business, you also have an economic interest in the business under Section 87103(d).  Finally, if you receive $250 or more in annual income from your consulting business, you also have an economic interest in the business under Section 87103(c).  

You additionally advised us that you have recently accepted Rite Aid as a client of your consulting business, and Rite Aid will be paying your business in excess of $250 annually for your services.  Under Section 82030(a), the income of an individual includes a pro rata share of any income of a business entity in which the individual, or his or her spouse, owns a 10 percent interest or greater.  As you are the sole owner of your consulting business, all of the income that your business receives from Rite Aid will be considered income to you.  This means that Rite Aid is a source of income to you of $250 or more, and you have an economic interest in Rite Aid, under Section 87103(c).

Once a public official’s economic interests have been identified, it is necessary to evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on any of the economic interests that have been identified.  There are three steps to making this evaluation.  First, it must be determined whether the official’s economic interests will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Second, the appropriate standard must be selected for determining whether the financial impact of the decision on any particular economic interest will be material.  (Regulation 18700(b)(5).)  Third, it must be determined whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement
Regulation 18704.1 sets forth the criteria for determining whether an economic interest is directly or indirectly involved in a decision.  This regulation states:

   “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent:

   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

You have not discussed with us any particular decisions that would be made by the California Board of Pharmacy.  We can therefore only indicate to you that if either your consulting business or Rite Aid is involved in a particular decision by the Board of Pharmacy, as described in Regulation 18704.1, then your interest in that business would be directly involved in the decision.  If either your consulting business or Rite Aid is not involved in a particular decision, as described in Regulation 18704.1, then your interest in that business would only be indirectly involved in the decision.

The Appropriate Materiality Standard
Regulations 18705 through 18705.5 set forth the rules for assessing whether a particular economic interest held by a public official would be materially affected by a governmental decision.  Which regulation to apply to a given situation depends on the nature of the economic interest involved, and whether the interest is directly or indirectly involved in the decision.

If your consulting business is directly involved in a decision, you would apply Regulation 18705.1(a).  This regulation covers directly involved business entities in which the official has an ownership or management interest.  You might also apply Regulation 18705.3(a).  This regulation covers directly involved business entities that are a source of income to the official.  Under either of these regulations, however, the materiality standard would be the same for your consulting business.  The standard is that any economic effect on your consulting business, resulting from a decision by the Board, would be deemed material.  This is the so-called “one penny rule.”  

If your consulting business is only indirectly involved in a decision by the California Board of Pharmacy, Regulation 18705.1(b)(7) would apply.  Under this regulation, the economic effect of a decision on your consulting business would only be deemed material if:

   “(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   “(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   “(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”
Regarding your economic interest in Rite Aid, as a source of income to you of $250 or more, you must look to Regulation 18705.3, covering economic interests in sources of income, to find the applicable materiality standard.  Under subsection (a) of this regulation, if Rite Aid is directly involved in a decision by the California Board of Pharmacy, then any economic effect on Rite Aid, resulting from a decision by the Board, would be deemed material.  So, in that situation, you would also apply the so-called “one penny rule.”  Under subsection (b)(1) of this regulation, if Rite Aid is only indirectly involved in a decision by the California Board of Pharmacy, then you must apply one of the materiality standards prescribed in Regulation 18705.1(b).   

Regulation 18705.1(b) sets forth several alternative rules for determining whether the effect of a decision on a business entity, that is only indirectly involved in a decision, is a material effect.  Which rule applies to a particular business entity is dependent upon the size of that business entity.  Under subdivision (b)(1) of Regulation 18705.1, for any business entity that is listed on the New York Stock Exchange, and is listed in the most recently published Fortune Magazine Directory of the 1,000 largest United States corporations, the effect of a decision would be material if the decision will result in the business entity either: (1) having an increase or decrease in gross revenues of $1,000,000 or more; (2) incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $250,000 or more; or (3) having an increase or decrease in the value of its assets or liabilities of $1,000,000 or more.  We have previously concluded that this $1,000,000/$250,000/$1,000,000 rule for assessing materiality is the rule that applies to corporations, like Rite Aid, that are Fortune 500 corporations.  (Curry Advice Letter, No. A-98-005.)
  

Additionally, however, you must consider the applicability of the “nexus test” governing materiality.  The nexus test prohibits a public official from accomplishing as an official that which the official receives compensation for, in his or her private capacity.  Under the nexus test, any reasonably foreseeable effect of a decision is deemed to be material if there is a nexus between the purpose for which the official receives income and the governmental decision. (Regulation 18705.3(c).)  A nexus exists if the official receives income to achieve a goal or purpose which would be achieved, defeated, aided or hindered by the decision. (Regulation 18705.3(c).)

In your particular case, you are going to be paid by Rite Aid to work on certain projects, such as the training of pharmacists, and a Women’s Health Initiative Program.  If some decision by the Board of Pharmacy would have the reasonably foreseeable effect of achieving, defeating, aiding or hindering one of your projects for Rite Aid, the effect of that decision on Rite Aid would be deemed material.  
Foreseeability of a Material Financial Effect
Whether it is reasonably foreseeable that a decision of the California Board of Pharmacy will have a material financial effect on either your consulting business or Rite Aid is the critical question that you must ask yourself before participating in any decision.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)
Public Generally
If you determine that a particular decision will have a reasonably foreseeable material financial effect on either your consulting business or Rite Aid, you may only participate in the decision if the effect on your consulting business or Rite Aid is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply to a decision, the decision must affect your interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  Regulation 18707(b)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

Honoraria
Although you did not specifically ask about it in your letter requesting advice, you mentioned that one of the services you will be providing to Rite Aid, in exchange for compensation, is writing reports about certain professional association meetings that you will be attending.  This information suggests that you will need to be alert to the rules that regulate the acceptance of honoraria, and that some mention of these rules would be appropriate here.

Section 89502(c) provides that no member of a state board or commission shall accept an honorarium from any source if the member would be required to report the receipt of income or gifts from that source on his or her statement of economic interests.  The term “honorarium” is defined in Section 89501(a) as “any payment made in consideration for any speech given, article published, or attendance at any public or private conference, convention, meeting, social event, meal, or like gathering.”  Your receiving payment from Rite Aid to attend a professional association meeting would therefore constitute the unlawful acceptance of an honorarium unless it falls into an exception to the ban.

The only exception that may apply under your facts is the earned income exception of Section 89501(b) and Regulation 18932.  Section 89501(b) states that an honorarium does not include earned income.
  The regulation further states, in pertinent part: 

   “(a)  ‘Honorarium’ does not include income earned for personal services if: 

   (1)  The services are provided in connection with an individual's business or the individual's practice of or employment in a bona fide business, trade, or profession, such as teaching, practicing law, medicine, insurance, real estate, banking, or building contracting, pursuant to California Code of Regulations, Title 2, Sections 18932.1 through 18932.3; and 

   (2)  The services are customarily provided in connection with the business, trade, or profession.”

A business is presumed to be “bona fide” if the owner of the business has maintained certain accounting, bank and tax records over specific lengths of time.  (Regulation 18932.1.)  However, a business whose predominant activity is making speeches is not “bona fide.”  (Regulation 18932.1(d).)

You should examine the above-referenced standards regarding the acceptance of honoraria, and apply the facts of your situation to those standards, to determine whether you may accept payment from Rite Aid to attend professional association meetings.  If, after doing this, you still have a question regarding whether you may accept the payment, please feel free to write to us for additional advice.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c)(3).)


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  For answers to questions regarding Government Code Section 1090, you should contact the Office of the California Attorney General.


�  The Commission is currently in the process of revising its conflict of interest regulations.  The first phase of the revision process was completed in October of 1998, when the Commission approved a reorganization of the conflict of interest regulations, without changing their substance, in order to make the regulations easier to understand and apply.  The second phase of the revision process, intended to make substantive changes to the conflict of interest regulations, where they are needed, is about to begin.  It is anticipated that the rules for assessing materiality that are contained in Regulation 18705.1(b) will be reexamined as part of this second phase of the revision process.     


�  We have also enclosed with this letter a copy of our fact sheet, “Limitations and Restrictions on Gifts, Honoraria, Travel and Loans.”


�  Section 82030.5 defines earned income as “income from wages, salaries, professional fees, and other amounts received or promised to be received as compensation for personal services rendered.”





 





