                                                                    April 26, 1999

Ronald R. Ball

City Attorney

City of Carlsbad

1200 Carlsbad Village Drive

Carlsbad, California  92008-1989

 Re:  Your Request for Advice

         Our File No. I-99-041
Dear Mr. Ball:

This letter is in response to your request for advice on behalf of Planning Commissioner Ann L'Heureux regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Since your request asks for general guidance, we are treating it as a request for informal assistance pursuant to Regulation 18329(c).
 

Please note that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based on the facts presented to us in your letter, and in our telephone conversations of April 5, 1999, and April 19, 1999.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.
QUESTION
May Planning Commissioner L’Heureux participate in a planning commission decision involving an applicant that receives advice, and/or representation before the planning commission, from a consulting corporation that has previously received legal services from her husband?

CONCLUSION
Planning Commissioner L’Heureux may not participate in any planning commission decision that will have a reasonably foreseeable material financial effect on any of her economic interests, including any investment interest, or source of income to her, unless the effect on her interest is not distinguishable from the effect on the public generally.

FACTS
Ann L’Heureux is a member of the planning commission for the City of Carlsbad.  She is also married to an attorney, who wholly owns his own law firm.  Commissioner L’Heureux’s husband operates the law firm as a sole practitioner.

Within the past twelve months, Commissioner L’Heureux’s husband has provided legal services to a consulting corporation that regularly provides advice, and/or representation before the planning commission, to applicants seeking approval for their developments.  The legal services provided to the consulting corporation were unrelated to the approval process.  Commissioner L’Heureux’s husband’s law firm received in excess of $500 from the consulting corporation for the legal services that were provided.

Neither Commissioner L’Heureux, nor her husband, has any ownership interest in the consulting corporation, and neither is an employee of that corporation.  Furthermore, neither Commissioner L’Heureux, her husband, nor her husband’s law firm has a financial interest in any of the applicants before the planning commission.

In a typical situation, the consulting corporation would appear at its client’s planning commission hearing, and may or may not testify.  The consulting corporation would not have any economic interest in the development that the client wants to have approved.  The identity of the applicant’s planning consultant would not be known to the planning commissioners prior to the hearing on the application.

In addition to having provided legal services to the consulting corporation, Commissioner L’Heureux’s husband also occasionally provides personal legal services to the consultant who wholly owns the consulting corporation.  Commissioner L’Heureux’s husband has not provided any personal legal services to the consultant, or received any fees for such services, within the past twelve months.

ANALYSIS
The conflict of interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  As a member of the Carlsbad Planning Commission, Commissioner L’Heureux is considered to be a public official.  (Section 82048.)

Whether Commissioner L’Heureux has a financial interest in a decision is governed by Section 87103, which provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

***

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.

***

   For purposes of this section, indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10‑percent interest or greater.”

Economic Interests
According to the facts presented to us, Commissioner L’Heureux’s husband owns his own law firm.  Assuming that the value of his investment in the law firm is worth $1,000 or more, Commissioner L’Heureux has an indirect ownership interest in the law firm that is worth $1,000 or more, by virtue of her husband’s ownership interest in the firm.  Commissioner L’Heureux therefore has an economic interest in her husband’s law firm under Section 87103(a).

Additionally, you have advised us that within the past twelve months, Commissioner L’Heureux’s husband, through his law firm, has received in excess of $500 in legal fees from a consulting corporation.  Under Section 82030(a), the income of an individual includes a pro rata share of any income of a business entity in which the individual, or his or her spouse, owns a 

10 percent interest or greater.  As Commissioner L’Heureux’s husband wholly owns his law 

firm, the $500 in legal fees received by this business entity, from the consulting corporation, is all considered to be income to him.  

Income also includes any community property interest in the income of a spouse.  (Section 82030(a).)  As such, the consulting corporation is a source of income to Commissioner L’Heureux of $250 or more, and she therefore has an economic interest in the consulting corporation, as a source of income to her, under Section 87103(c).

Once a public official’s economic interests have been identified, it is necessary to evaluate whether it is reasonably foreseeable that a governmental decision will have a material financial effect on any of the economic interests that have been identified.  There are three steps to making this evaluation.  First, it must be determined whether the official’s economic interests will be directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  Second, the appropriate standard must be selected for determining whether the financial impact of the decision on any particular economic interest will be material.  (Regulation 18700(b)(5).)  Third, it must be determined whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement
Regulation 18704.1 sets forth the criteria for determining whether an economic interest is directly or indirectly involved in a decision.  This regulation states:

   “(a)  A person, including business entities, sources of income, and sources of gifts, is directly involved in a decision before an official's agency when that person, either directly or by an agent:

   (1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

   (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official's agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”

You have not provided us with any information indicating that Commissioner L’Heureux’s husband’s law firm would have any involvement in an application for a planning commission decision.  The law firm’s involvement would therefore not satisfy any of the criteria for direct involvement set forth in Regulation 18704.1.  Accordingly, the law firm’s involvement in a planning commission decision would only be indirect.

As for the consulting corporation, you have indicated that although the consulting corporation renders advice to applicants before the planning commission, and may even represent applicants before the planning commission, the consulting corporation would not have an economic interest in the development that its client wants to have approved.  The consulting corporation would merely perform the duties of advisor and representative for an applicant.  Accordingly, the consulting corporation would not be the initiator of, or a party to the application.  The corporation’s involvement would be similar to that of retained legal counsel, which we have previously concluded is not the initiator of, or a party to, a proceeding in which legal representation is provided to a client.  (Petzold Advice Letter, No. A-96-191.)  As such, the consulting corporation would only be indirectly involved in an application decision.

The Appropriate Materiality Standard
Regulation 18705.1(b) prescribes the rules for assessing whether an official’s economic interest in a business entity, that is only indirectly involved in a decision, is materially affected by the decision.  The rules prescribed in the regulation are alternative rules.  Which rule applies to any particular business entity is dependent upon the size of that business entity.  We assume that the rule set forth in subsection (b)(7) applies to both the law firm and the consulting corporation.  (You should examine Regulation 18705.1(b) yourself, however, to confirm that our assumption is correct.)  Subsection (b)(7) provides:

   “The effect of a decision is material as to a business entity in which an official has an economic interest if any of the following applies:

***

   “(7)  For any business entity not covered by subdivisions (b)(1) through (b)(6), inclusive:

   “(A)  The decision will result in an increase or decrease in the gross revenues for a fiscal year of $10,000 or more; or

   “(B)  The decision will result in the business entity incurring or avoiding additional expenses or reducing or eliminating existing expenses for a fiscal year in the amount of $2,500 or more; or

   “(C)  The decision will result in an increase or decrease in the value of assets or liabilities of $10,000 or more.”

Foreseeability of a Material Financial Effect
Whether it is reasonably foreseeable that a planning commission decision regarding an application by one of the consulting corporation’s clients will affect the law firm or the corporation’s gross revenues, expenses, or assets to a material degree is the critical question in this analysis.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)
We have not been given any information regarding the impact that any particular planning commission decision would have on the law firm or the consulting corporation.  We are therefore unable to determine whether Commissioner L’Heureux must disqualify herself from participating in any of the decisions in which the consulting corporation represents an applicant.  Commissioner L’Heureux must therefore make this determination for herself, based upon the information that is available to her.
  One of the factors that she should consider in making this determination is how any particular planning commission decisions are likely to affect the probability of the law firm, or the consulting corporation, receiving additional business, and thereby additional income.

Public Generally
If Commissioner L’Heureux determines that any particular decision will have a reasonably foreseeable material financial effect on the law firm, or the consulting corporation, then she may only participate in the decision if the effect on the law firm, or the corporation, is not distinguishable from the effect on the public generally.  For the “public generally” exception to apply to a decision, the decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  Regulation 18707(b)(1)(B) defines the term “significant segment,” as it relates to an economic interest in a business entity, as “fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession.”

Under the facts presented to us, it appears unlikely that a decision by the Planning Commission regarding an application for a development would affect fifty percent of all businesses in Carlsbad, or any particular district in Carlsbad that Commissioner L’Heureux may represent, in substantially the same manner as the law firm that provides legal services to the applicant’s consultant, or the consulting corporation that is paid to provide advice and/or representation for the applicant.  Nonetheless, Commissioner L’Heureux must make this determination in order to complete the analysis of whether she may participate in the decision.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

SGC:SBR:tls




Staff Counsel, Legal Division

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity provided by an opinion or formal written advice.  (Section 83114; and Regulation 18329(c)(3).)


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  You have informed us that in addition to providing legal services to the consulting corporation, Commissioner L’Heureux’s husband also occasionally provides personal legal services to the consultant who is the sole owner of the consulting corporation.  Commissioner L’Heureux’s husband has not, however, provided such services, or received payment for such services, within the past twelve months.  As such, the consultant, as an individual, is not currently a source of income to Commissioner L’Heureux.  The Commissioner should be aware, however, that if at some point in the future her husband is promised or is paid $500 or more within a twelve month period by the consultant, then the consultant will be considered a source of income to her of $250 or more.  This will cause her to have an economic interest in the consultant, as an individual, under Section 87103(c).


�  Similarly, if Commissioner L’Heureux were to have an economic interest in the consultant that owns the consulting corporation, as discussed in footnote 4, the consultant would only be indirectly involved in any planning commission decision regarding one of the corporation’s clients, unless the consultant has an economic interest in the project that the client wants to have approved.


�  If Commissioner L’Heureux were to have an economic interest in the consultant, she would look to Regulation 18705.3(b)(3) to find the rules for assessing whether her economic interest in the consultant, as an individual who is only indirectly involved in a decision, would be materially affected by the decision.  Under Regulation 18705.3(b)(3), the effect of a decision would be material if:





   “(A)  The decision will affect the individual's income, investments, or other tangible or intangible assets or liabilities (other than real property) by $1,000 or more; or


   “(B)  The decision will affect the individual's real property interest in a manner that is considered material under Title 2, California Code of Regulations, Sections 18705.2(b) or 18705.2(c).”


�  If Commissioner L’Heureux were to have an economic interest in the consultant, she would have to make a similar determination regarding her interest in the consultant, as well. 


�  For an economic interest in an individual, Regulation 18707(b)(1) defines “significant segment” as follows:





   “(A)  For decisions that affect the official’s economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):


   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or


   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents, or


*** 


   (C) ...5,000 individuals who are residents of the jurisdiction.”





