April 6, 1999

City of Anaheim

Attn:  Frank Feldhaus

City Councilman

612-616 South Harbor Boulevard

Anaheim, CA 92805

Re:
Your Request for Advice

Our File No. A-99-046

Dear Mr. Feldhaus:

This letter is a response to your request for advice regarding the disclosure provisions of the Political Reform Act (the "Act").
 

QUESTION
Must you disclose the names of certain “premium” customers on your statement of economic interests who were sources of income of $10,000 or more to your business in the designated reporting period if you have a written agreement with them to treat their accounts as confidential?

CONCLUSION
Based on the facts presented, as a city councilperson and sole shareholder for Quality Telecommunication (“QTSI”) you must disclose the names of each customer who was a source of income of $10,000 or more to QTSI in the designated reporting period, unless the Fair Political Practices Commission (“FPPC”) determines that the disclosure of the identity of a such clients would result in the infringement of a recognized privilege. 
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FACTS
You own 100 percent of the stock in QTSI, however you earn no personal income or salary from the company, either as a paid employee, officer or stockholder.  Your spouse is the President of QTSI and receives a salary from the company. 

You are concerned about disclosing the names of certain QTSI customers on your assuming office statement of economic interests, because QTSI has a written agreement with its customers providing that, in general, all subscriber accounts are treated as confidential.  You assert that the courts recognize customer lists as being proprietary to the business entity and may not be publicized, misappropriated, or used for competitive purposes without the consent of the customer.

ANALYSIS
As City Councilman of the City of Anaheim, you are required by California state law to file statements of economic interests.  (Section 87200 et seq.)  More specifically, you are required to disclose certain investments, income and assets from a business entity or trust.  (Section 87207(b).)  This disclosure requirement pertains to each individual or entity which is located in, or is doing business in your jurisdiction, the City of Anaheim.  (Section 82035.) 

Government Code Section 82030 defines income to include salary and wages, as well as any income of any business entity in which the individual or spouse owns directly or indirectly, a 10 percent or greater interest.  If the official owns a 10 percent or greater interest in the business entity he or she must disclose a client’s name if the official’s pro rata share of the client’s fees to the entity during the reporting period amount to $10,000 or more.  (Section 87207(b)(2).)  Since you have a 100 percent ownership interest in QTSI, you are required to disclose the name of each individual or entity which is a source of income to QTSI of $10,000 or more during the period covered by your statement of economic interests, notwithstanding the fact that your spouse is the wage earner and president of QTSI and you receive no personal income from the company.

You have provided additional information regarding the Supreme Court’s ruling in the case of County of Nevada v. Ronald L. MacMillen, 11 Cal.3d 662 (1974) to support your request.  This was an action seeking declaration of unconstitutionality of the 1973 Moscone Governmental Conflict of Interests and Disclosure Act (Moscone),
 involving privacy rights in the context of disclosure requirements imposed upon public officials.  The court in County of Nevada held specifically that the Moscone Act, which, like the Political Reform Act requires disclosure on the basis of objective criteria, was not impermissibly overbroad.
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There are additional California cases involving privacy rights in the context of disclosure requirements imposed upon public officials.  (City of Carmel-by-the-Sea v. Young, 2 Cal.3d 259 (1970).)  In these cases, the Supreme Court has held, in general, that there must be a balancing of interests between the government’s need to expose or minimize possible conflicts of interest on the one hand, and the right to maintain privacy in one’s personal financial affairs while seeking or holding public office on the other.  Required disclosure of economic interests under the Political Reform Act has been found to be appropriate where it is narrowly tailored to avoid unwarranted intrusion into the privacy of the public officials involved.  (See, Hays v. Wood, 25 Cal.3d 770 (1979).)  

These cases support the principle that there are limits to disclosure requirements which may be placed upon public officials.  For this reason, there is a narrow exception to the disclosure requirements set forth in Government Code section 87207(b).  FPPC Regulation 18740 (copy enclosed) provides an exemption from the disclosure requirement of clients’ names which are legally recognized as privileged under California law.  Evidence Code Section 1060 provides for a trade secret privilege that, if asserted and proved pursuant to the procedures set forth in Regulation 18740 as to each QTSI customer, would allow such person’s name to be withheld.

Evidence Code Section 1061 defines “trade secret” in accordance with the Uniform Trade Secrets Act (“USTA”), codified in Civil Code Section 3426.1(d), as:

“... information, including a formula, pattern, compilation, program, device, method technique, or process, that:

(1)   derives independent economic value, actual or potential, from not being generally known to the public or to other persons who can obtain economic value from its disclosure or use; and

(2)   is the subject of efforts that are reasonable under the circumstances to maintain its secrecy.”

The comment to Regulation 18740, which cites case law, sets forth the general rule that a customer list or the mere identity of customers, is not necessarily a protected interest.  The comment specifically states that:  

“The names of business customers are not protected by the trade secret privilege unless, because of surrounding circumstances, disclosure of a particular customer’s identity would also result in disclosure of special needs and requirements of the customer that are not generally known to competitors.  (King v. Pacific Vitamin Corp., 256 Cal.App.2d 841, 846-49 (1967); Peerless Oakland Laundry Co. v. Hickman, 205 Cal.App.2d 556, 559-60 (1962).)” 
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Based on the information you provided, there is no showing that disclosure of each customer who was a source of income to QTSI of $10,000 or more during the applicable disclosure period would result in knowledge of that customer’s special needs and requirements not generally known to QTSI’s competitors.

Therefore, you must amend your assuming office statement of economic interests to disclose the identity of each individual or entity which is located in, or is doing business in your jurisdiction and has been a source of income to QTSI of $10,000 or more during the period covered by your statement.  

If you believe the names of any QTSI customer should be protected by the trade secret privilege discussed above, please respond on or before April 30, 1999, following the guidelines set forth in Regulation 18740(a) and (b).  Any explanation for nondisclosure should be directed to Robert Tribe, Executive Director of FPPC, who will consider all additional information you may submit which shows or tends to show that disclosure of QTSI customers will result in the release of information concerning those customers’ special needs and requirements not generally known to QTSI’s competitors.  Should the Executive Director deny your request for exemption and order the required disclosure, you must, within 14 days after receipt of the order, either comply with the order or submit a written appeal to the Commission.  (Regulation 18740(c).)

If you have any questions on this matter, please feel free to contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:   Margaret E. Figeroid

         




         Political Reform Consultant

Enclosure

� Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations.


�  Moscone is now inoperative because of the enactment of the Political Reform Act but prior to the date it became inoperative (May 1, 1975), the California Supreme Court upheld its provisions in County of Nevada, wherein it was argued that Moscone was (1) unconstitutionally vague and (2) unconstitutionally overbroad, invading the fundamental right of privacy without serving a reasonable legislative purpose.





