                                                                    March 23, 1999

Jeffrey B. Hare

City of Morgan Hill

Office of the City Attorney

17555 Peak Avenue

Morgan Hill, California  95037

 Re:  Your Request for Advice

         Our File No. A-99-053
Dear Mr. Hare:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You are requesting advice on behalf of Greg Sellers, a Morgan Hill Councilmember, and David Bishoff, Morgan Hill’s Director of Community Development.

QUESTION
May Mr. Sellers and Mr. Bishoff participate in the process to adopt an amendment to the Redevelopment Plan for the City of Morgan Hill Redevelopment Agency?

CONCLUSION
Mr. Sellers and Mr. Bishoff may participate in adopting an amendment to increase the cap on the amount of indebtedness that can be incurred under the Plan and to extend the period of time to incur indebtedness.  Any financial effect of this decision on the officials’ economic interests would affect a significant segment of the public in substantially the same manner.

FACTS
The City of Morgan Hill Redevelopment Agency ("Agency") is considering adoption of an amendment to the Redevelopment Plan (“Plan”).  The proposed amendment to the Plan will increase the cap on the amount of indebtedness that can be incurred under the Plan, and will also extend the period of time to incur indebtedness.  The proposed amendment will not involve any expansion of the existing Plan area.  

The City of Morgan Hill ("City") consists approximately 7,680 acres and has a population of approximately 30,786 as of January 1998. There are a total of approximately 9,951 housing units in the City.  The Plan area consists of approximately 2,739 acres, or about 35.7% of the City's land area, and contains 4,310 housing units, or about 43.3% of the City's total housing units.  Of the total number of housing units in the City, 6,324 (63.6%) are detached single ​family homes, and 1,286 (12.9%) are attached.

Approximately 1,261 acres of the City (16.4%) are zoned for commercial and industrial uses.  Approximately 90% of the commercial and industrial land, as well as 90% of all businesses in the city, are located within the Plan area.

Councilmember Greg Sellers
Greg Sellers was elected to the Morgan Hill City Council in November 1998 and assumed office on December 2, 1998.  Since 1993, Mr. Sellers has owned a single family residence which he uses as his principal place of residence.  The residence has a fair market value in excess of one hundred thousand dollars ($100,000), and is substantially similar to the majority of homes located within the Plan area.

Mr. Sellers works as a consultant outside of the City, and does not have any other property, clients or business interests in the City of Morgan Hill.  Mr. Sellers has no other sources of income of any type within the City, other than through his wife's income.  Mr. Sellers' wife works as a part-time employee at one business, and as an independent contractor at another business.  She has no ownership interest in either business.  Her income as a part-time employee at one business is approximately five thousand four hundred dollars ($5,400) per year, and her income as an independent contractor at the other business is approximately one thousand five hundred dollars ($1,500) per year.  Both businesses are fitness centers located within the Plan area.  

David Bishoff Director of Community Development

David Bishoff is the Director of Community Development for the City of Morgan Hill.  His primary place of residence is located outside of the City limits, but he owns a townhouse located within the Plan area that is currently rented to a single family.  The value of the townhouse is more than one hundred thousand dollars ($100,000), and the rental income from the tenants is greater than two hundred fifty dollars ($250.00) per year.  The townhouse is substantially similar to other townhouses located within the Plan area.  Mr. Bishoff does not own any other property, nor have any other business interests in the City of Morgan Hill.  

Mr. Bishoff’s only source of income within the City is as an employee of the City of Morgan Hill.  Mr. Bishoff' s wife currently works outside of the City, but within a month she will become an employee of a hospital which is located within the City limits, but outside of the Plan area.

You have determined that both Councilmember Sellers and Director Bishoff have disqualifying financial interests within the Plan area.  However, you believe that the public generally exception would allow both public officials to participate in this decision.  You give the following facts to support that conclusion.  You indicate that if the decision to amend the Plan will affect Mr. Sellers’ home or Mr. Bishoff’s townhouse, any financial effect would be almost identical to the financial effect on other homes and rental units within the Plan area.  Specifically, if this decision increases the value of either official’s property by $1,000, it will increase the value of other properties in the Plan area by $1,000.  You also indicate that if the amendment has a financial effect on the fitness centers that pay Mr. Sellers’ wife, the decision will have an almost identical financial effect on all other businesses within the plan area.  You have specifically asked us if we agree that the public generally exception would allow participation.

ANALYSIS
Conflict of Interest Rules, Generally
The Act's conflict‑of‑interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  

The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  There are six kinds of economic interests.  They include, but are not limited to, the following:  interests in a business entity in which the public official has a direct or indirect investment of $1,000 or more (Regulation 18703.1(a)); interests in a business entity in which the public official is a director, officer, partner, trustee, employee, or holds any position of management (Regulation 18703.1(b)); real property in which the public official has a direct or indirect interest of $1,000 or more (Regulation 18703.2); and any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Regulation 18703.3).  You have indicated that Mr. Sellers has an economic interest in his residence, and that the fitness centers that pay his wife are sources of income to him.  Mr. Bishoff has an economic interest in his townhouse, as well as his tenants who are sources of income to him.

The next step in analyzing a potential conflict of interest is to determine whether each of the public official’s economic interests is directly or indirectly involved in the governmental decision at issue.  (Regulation 18700(b)(4).)  Both officials own real property within the Plan area.  Regulation 18704.2 provides that an interest in real property is directly involved in a governmental decision when:

  “The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.)”  (Regulation 18704.2(a)(4), emphasis added.) 

The decision at issue is whether to amend the Plan to increase the cap on the amount of indebtedness that can be incurred, as well as the time period to incur indebtedness.  Both officials have real property within the boundaries of the Plan area and, therefore, their real property interests are directly involved in this decision.  Because they are directly involved, if it is reasonably foreseeable that the governmental decision in question will have any financial effect—even a penny’s worth—on the real property interests, the officials will have a conflict of interest in that decision, unless the public generally exception discussed below applies.  (Regulation 18706.)  

Sources of income are directly involved in a decision before an official’s agency when those persons who are the sources of income either initiate the proceeding, or are a named party or the subject of the proceeding.  (Regulation 18704.1.)  The fitness centers that are sources of income to Mr. Sellers and the tenants that are sources of income to Mr. Bishoff are indirectly involved in this decision.  Regulation 18705.3(b) sets forth the materiality standards to be used when sources of income are indirectly involved in a decision.

Based on the materiality standards discussed above, presumably both Councilmember Sellers and Director Bishoff have disqualifying financial interests.

The “Public Generally” Exception  

Although a public official may have a financial interest in a decision, the official may still participate in the decision if the material financial effect of the decision is not distinguishable from the effect on the public generally.  (Section 87103.)  This exception is commonly referred to as the "public generally" exception.  The exception will apply if the decision will affect a "significant segment" of the public "in substantially the same manner" as it affects the public official.  (Regulation 18707(b).) 

"Significant segment" is defined in Regulation 18707(b)(1):

  "(1)  Significant Segment:  The governmental decision will affect a 

  'significant segment' of the public generally as set forth below: 

   (A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)): 

     (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or 

     (ii)  Ten percent or more of all property owners, all homeowners, or all households in the jurisdiction of the official's agency or the district the official represents, or 

   (B)  For decisions that affect a business entity in which the official has an economic interest, fifty percent of all businesses in the jurisdiction or the district the official represents, so long as the segment is composed of persons other than a single industry, trade, or profession; or, 

   (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction; or, 

   (D)  The decision will affect a segment of the population which does not meet any of the standards in subdivisions (b)(1)(A) through (b)(1)(C), however, due to exceptional circumstances regarding the decision, it is determined such segment constitutes a significant segment of the public generally."

We must first determine whether the decision at issue meets this test.  A decision to increase the cap on indebtedness and extend the time period for funding of the Plan may increase or decrease the value of properties both within and outside of the Plan area.  You have not given me any facts to determine the financial effect of this decision outside the Plan area.  However, it is reasonable to conclude that a financial effect, if any, will at least affect the population, property owners, homeowners, and business entities within the Plan area.  There are roughly 13,000 residents of the City living in the Plan area, representing approximately 40 percent of its population.  Some 43 percent of the City’s housing units are located in this area, including both attached and detached units.  Therefore, we conclude that as to Mr. Sellers’ interest in his 

residence and Mr. Bishoff’s interest in his townhouse, a significant segment of the public will be affected by the decision as required by Regulation 18707(b)(1)(A).  

Regarding business entities, the requirement of Regulation 18707(b)(1)(B) is met if the decision affecting the fitness centers that are sources of income to Mr. Bishoff will also affect at least fifty percent of all businesses in the jurisdiction.  Approximately 16 percent of the city is zoned for commercial and industrial uses, and 90 percent of commercial and industrial land, as well as 90 percent of all businesses in the city, are located within the Plan area.   Therefore, we conclude that the decision regarding funding and time limits for the Plan will affect a significant segment of all businesses in the city.

We must now determine whether the governmental decision will affect the official's economic interest in substantially the same manner as it will affect the significant segment identified above.  (Regulation 18707(b)(2).)  Mr. Sellers’ home and Mr. Bishoff’s townhouse are substantially similar to other homes and rental properties in the Plan area.  You indicate that if the decision to amend the Plan affects the value of Mr. Sellers’ home or the value of 

Mr. Bishoff’s townhouse, the effect would be virtually identical to the effect on other homes and rental units within the Plan area.  You also indicate that if the amendment has any effect on the fitness centers that pay Mr. Sellers’ wife, the decision would have a virtually identical effect on all other business within the Plan area.  You are telling us, in effect, that this particular decision will affect all similarly situated economic interests within the Plan area proportionally or on an across-the-board basis.  Assuming these facts as true, we agree with your legal conclusion that the public generally exception applies.
If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 





