                                                                    April 15, 1999

Greg Knudson

Project Civil Engineer

City of Santa Barbara

630 Garden Street

Post Office Box 1990

Santa Barbara, California  93102-1990

 Re:  Your Request for Advice

         Our File No. A-99-067
Dear Mr. Knudson:

This letter responds to your request for advice about the Political Reform Act (the “Act”).
 

I.  QUESTION
When filing a Statement of Economic Interests (Form 700), what constitutes “reasonable diligence” by the filer in determining whether a business entity in which the filer has invested $1,000 or more has an interest in real property or does business or plans to do business or has done business within the past two years within the filer’s jurisdiction?  

II.  CONCLUSION
The Act requires that you use “reasonable diligence” in preparing your Form 700.  What constitutes reasonable diligence will depend on the facts of each particular case (e.g., the nature of the company in which the investment is made; what, if any, actual knowledge the filer has of the company’s operation, what knowledge the filer should have based on general awareness of his or her community, employment, and investments, etc.).     

III.  FACTS
You work for the City of Santa Barbara Public Works Department (“City”) as a project civil engineer, and are required to file periodically a statement of economic interests (Form 700).  You have invested $1,000 or more in a number of publicly traded companies.  You ask about what diligence you must use to determine whether any of these companies have an interest in real property or do business or plan to do business or have done business within the past two years within your jurisdiction.   

IV.  ANALYSIS
As a designated employee of the City, you must periodically file Form 700.  In that disclosure, you must report investments of $1,000 or more in a business entity, if, among other things, the business entity has an interest in real property or does business or plans to do business or has done business within the past two years within your jurisdiction.
  (Section 82034.)  

The Act, which was adopted by the voters as Proposition 9 in 1974, requires that statements filed under the Act, including Form 700, to be signed under penalty of perjury and “verified” by the filer.  (Section 81004.)  “The verification shall state that the filer has used all reasonable diligence in its preparation, and that to the best of his knowledge it is true and complete.”  (Ibid., emphasis added.)  

What “reasonable diligence” means in any particular factual situation requires an exercise of common sense judgment.  There is no single interpretation which will fit all circumstances.  It will depend on: 

· The nature of the company in which you have invested, and the nature of its products and services; 

· What, if any, actual knowledge you may have which puts you on notice that you should inquire further; 

· What, if any, knowledge you should have (based on the general awareness you should reasonably be expected to have of your jurisdiction, your employment, and your investments) which puts you on notice that you should inquire further. 

If a Form 700 filer with no reasonable basis to suspect that a company has, for example, a real property interest in his jurisdiction, then he or she is not required to exhaustively research land titles just to make sure.  On the other hand, if a Form 700 filer has some basis to suspect that a company has done business within the jurisdiction within the past two years, then he or she has an obligation to inquire further. 

You ask whether sending a written inquiry to each of the companies which you may have to disclose would satisfy the “reasonable diligence” requirement.  Under these circumstances, this seems like a reasonable strategy for a Form 700 filer to pursue in attempting to fulfill his or her obligations.  

You also ask about record keeping.  The point of the reasonable diligence requirement is not to promote voluminous record keeping; such records as a prudent individual would keep in conducting his or her personal financial affairs will suffice. You should keep a copy of your outgoing letter, and any responses you receive.   

If you do not receive a response to such an inquiry, it is impossible for us to say in the abstract whether you have any further duty to inquire.  In some cases, you may.  To take an extreme example, if you have an investment in McDonald’s Corporation, and it did not respond to your inquiry, the ubiquity of fast food restaurants would probably mean that you must inquire further whether there is a McDonald’s in Santa Barbara.  On the other hand, to pick an example from the other extreme, if the company is a custom furniture maker in Vermont which is unlikely to ship to Santa Barbara, you probably do not have to inquire further.  Again, you must apply your common sense judgment in fulfilling your disclosure responsibilities under the Act.   

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
John Vergelli

       
Staff Counsel, Legal Division

SGC:JV:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  For purposes of the Act, an entity is doing business in a jurisdiction if it has business contacts within the jurisdiction. (In re Baty (1979) 5 FPPC Ops. 10.)  This can mean manufacturing, distributing, selling, or purchasing products or services on a regular basis in the jurisdiction, or having an office in the jurisdiction. 


 





