                                                                    June 1, 1999

Michael R. Downey

City Attorney

City of Santa Clara

1550 Warburton Avenue

Santa Clara, California  95050

 Re:  Your Request for Advice

         Our File No. A-99-069
Dear Mr. Downey:

This letter is in response to your request for advice on behalf of Councilmember Patricia Mahan regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
May Councilmember Mahan participate in a decision to revitalize the City’s University Redevelopment Project known as the “Franklin Mall”? 

CONCLUSION
Councilmember Mahan may participate unless it is reasonably foreseeable that the decision will affect the fair market value of her property by $10,000, or the rental value of her property by $1,000 or more in a 12-month period, or if it will affect her tenants, who are sources of income to her, as described herein.

FACTS
The City of Santa Clara’s University Redevelopment Project (the “Franklin Mall”) is a small redevelopment project in what was formerly the city’s downtown area.  In the mid-1960's, the city razed its downtown commercial area (including the city hall) and constructed a small commercial development (approximately 4.5-acre site which includes parking) that is the Franklin Mall.  There is a U.S. Post Office and approximately 16 active businesses in an outdoor mall.  Currently, there are several vacant spaces.

Merchants in the Franklin Mall have suggested that the area could be revitalized by removing the concrete trellis and making cosmetic improvements to the buildings and grounds.  The revitalization, depending on the ultimate funding appropriation, if any, may cost several million dollars.

Councilmember Patricia Mahan and her family live at 1116 Washington Street, at the intersection of Washington Street and Benton Street (the “Mahan property”).  The Mahan property and the Franklin Mall are approximately 600 feet apart at their closest point.  The Mahan property lies outside the redevelopment boundaries of the Franklin Mall project.  The house on the property is approximately 100 years old.  It has a single family residential general plan designation, but it is zoned downtown commercial.  The property is currently owned by John and Laura Mahan, Councilmember Mahan’s parents.  Title to the property is held in a revocable living trust for the benefit of John and Laura Mahan.  Councilmember Mahan and her two sisters are designated as the residuary beneficiaries.

Councilmember Mahan and her husband are in the process of purchasing, through monthly installment payments, a 25 percent interest in the Mahan property with a note payable to John and Laura Mahan.  This arrangement is set forth in an enforceable contract.  The fair market value of the Mahan property is approximately $425,000, which is based on a recent bank appraisal conducted in conjunction with the pending acquisition of the 25 percent interest in the Mahan property by Councilmember Mahan and her husband.  Upon completion of the purchase of the 25 percent interest, Councilmember Mahan will be a residual beneficiary of one-third ($106,250) of the remaining 75 percent ($318,750) of the living trust with her two sisters, who will also each have a one-third interest.

The Mahan property includes a basement rental apartment (approximately 800 square feet) and a separate rental unit (approximately 750 square feet).  The rental income from the two units is approximately $1,700 per month.  Councilmember Mahan and her husband are the recipients of the rental income.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Is Councilmember Mahan a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the city council, Councilmember Mahan is a “public official” within the meaning of the Act. 

Will she be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  Councilmember Mahan will clearly be making, participating in making, or influencing a government decision if she participates as a member of the city council in the decision to revitalize the Franklin Mall.   

What are Councilmember Mahan’s economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

First, we must determine whether Councilmember Mahan has a property interest in the Mahan property.  Section 82033 of the Act states, in part:

  “Interest in real property includes any leasehold, beneficial or ownership interest or an option to acquire such an interest in real property located in the jurisdiction owned directly, indirectly or beneficially by the public official....”

The term “beneficial interest” is a broad concept and denotes an interest similar to an equitable interest.  Black’s Law Dictionary defines a beneficial interest as “profit, benefit, or advantage resulting from a contract, or the ownership of an estate as distinct from the legal ownership or control.”  

California courts have applied this concept and found that parties under contract to purchase property have a beneficial interest in that property.  In Mayhew Tech Center v. County of Sacramento (1992) 4 Cal.App.4th 497, the Court of Appeal found that the State had a beneficial interest in property that it rented under an agreement with a private party.  The agreement provided that at the end of its term, title would vest in the State if the State had made all rental payments.  The court stated that the State had beneficial ownership both in a practical and legal sense because it had possession and use of the property to the complete exclusion of all others, subject only to its own default and the remedies which would result under a purchase agreement.  “Where beneficial interest has passed to a vendee, the retention of legal title does not give a significant difference from the situation of a deed with a lien retained or a mortgage back to secure the purchase money.”  (quoting Eisley v. Mohan (1948) 31 Cal.2d 637, 643.)

Councilmember Mahan’s arrangement to purchase the Mahan property is similar.  While her parents retain title to the property, it is clear that she has at the very least an equitable interest in the property.  She currently has use and possession of the property and will receive legal title to a quarter of the property if she fully performs under her agreement with her parents.  

Therefore, we find that Councilmember Mahan has an interest in real property by way of her beneficial ownership of a 25 percent interest in the Mahan property, worth $106,250.
 

Second, both the tenant of the basement rental apartment and the separate rental unit are sources of income to Councilmember Mahan, as the rental income the tenants pay to her exceeds $250 per calendar year.

Are Councilmember Mahan’s economic interests directly or indirectly involved                      in the governmental decision?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

Real property is directly involved in a decision if the decision involves, among other things, altering the use of the property.  Such decisions would include rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property. (See generally Regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved for purposes of applying the materiality regulations.  (Regulation 18704.2(b).)  Councilmember Mahan’s property lies outside of the Franklin Mall redevelopment area.  Thus, the Mahan property will not be directly involved in decisions regarding the revitalization of the Franklin Mall.

Sources of income are directly involved in a decision before an agency when they either 1) initiate the proceeding in which the decision will be made, or 2) are a named party in or the subject of the proceeding.  (Regulation 18704.1(a)(1) and (2).)  For any particular decision, if either of these criteria applies to a source of income, it is regarded as directly involved in the decision.  In all other cases the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).)  The facts you have provided to us suggest that neither of the tenants that pay rental income to Councilmember Mahan are directly involved in the decision to revitalize the Franklin Mall.

Is it foreseeable that the decision will have the required material financial effect when we apply the materiality standard?
Regulation 18705.2(b) sets forth the proper materiality standards to apply when an official’s real property interest is indirectly involved in a governmental decision.  It provides, in pertinent part, that the effect of a decision is material if: 

  “The real property in which the official has an interest is located outside a radius of 300 feet and any part of the real property is located within a radius of 2,500 feet of the boundaries (or the proposed boundaries) of the property which is the subject of the decision and the decision will have a reasonably foreseeable financial effect of:  (i) Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest: or (ii) Will affect the rental value of the property by $1,000 or more per 12 month period.”  (Regulation 18705.2(b)(1)(C).)
 

The Mahan property is located 600 feet from the boundaries of the Franklin Mall redevelopment project.  The question, then, becomes whether it is reasonably foreseeable that the financial effect of the decision to revitalize the Franklin Mall will affect the market value of the Mahan property by $10,000, or the rental value of the property by $1,000 or more in a 12-month period.

Regulation 18705.3(b) sets forth the proper materiality standards to apply when an official’s source of income is indirectly involved in a governmental decision.  Subdivision (b)(3) applies to sources of income which are natural persons and states that an effect is material if it will affect the source’s income, investments, or other assets or liabilities, in an amount of $1,000 or more, or if it affects the source’s real property assets to a degree deemed material for public officials under Regulation 18705.2(b) or (c).  

The existence of a conflict of interest depends on whether it is “reasonably foreseeable” (defined at Regulation 18706 as “substantially likely”) that the decision will result in a financial effect equal to or exceeding the tests described above.  If the answer is “yes,” the official will have a conflict of interest (unless the public generally exception applies).  If the answer is “no,” there is no conflict of interest under the Act.  We do not have information sufficient to determine whether it is foreseeable that the decision to revitalize the Franklin Mall will foreseeably have the requisite material financial effect on Councilmember Mahan’s property or sources of income.  She will have to complete the analysis using the standards as described above.

Does the “public generally” exception apply?
If Councilmember Mahan determines that she has a conflict of interest that would disqualify her from participating, she might still be able to participate in the decision if the public generally exception applies.  If the reasonably foreseeable material financial effect of a governmental decision on the official’s economic interest is indistinguishable from its effect on “the public generally,” then the public official is considered not to have a disqualifying conflict of interest.  (Section 87103; Regulation 18707(a).) 

The reasonably foreseeable material financial effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the official’s economic interest.  (Regulation 18707(b)(1), (2).) 

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  Because Councilmember Mahan’s interest in the trust is revocable and you do not indicate that she receives interest from the trust, it is not considered an interest in real property for purposes of the Act.  (Regulation 18234, Lonergan Advice Letter, No. A-94-384.)


�  Please note that Regulation 18705.2(b)(1)(B) provides that the effect of a decision is material as to a real property interest if “the decision involves construction of, or improvements to, streets, water, sewer, storm drainage or similar facilities, and the real property in which the official has an interest will receive new or substantially improved services.”  You have not provided any facts that indicate that revitalizing the Franklin Mall will involve these types of improvements to neighboring properties.  To be cautious, we merely highlight the regulation.





