                                                                    April 14, 1999

Dennis G. Plessas

2007 Granite Bar Way

Gold River, California  95670-8327

 Re:  Your Request for Advice

         Our File No. I-99-075
Dear Mr. Plessas:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  You have provided insufficient facts for a definitive answer to your question.  Therefore, we consider your letter to be a request for informal assistance pursuant to Regulation 18329(c).
  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact when issuing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.) 

QUESTION
May you participate, as a director for the Sacramento County Fire Protection District (the “district”) in the governmental decision to reorganize the district with the American River Fire Protection District?

CONCLUSION
You have not provided sufficient facts to answer this question.  You are an employee of the American River Fire Protection District (“ARFPD”).  Your salary from ARFPD is not disqualifying unless it is reasonably foreseeable that the decision to reorganize with the Sacramento Fire Protection District would have a personal financial effect of $250 or more during a 12-month period. 

FACTS
You are a newly elected director for the Sacramento County Fire Protection District.

As of March 15, 1999, the majority of the Sacramento County Fire Protection District's Board (the “board”) has formally approved discussing reorganization with the ARFPD.

You are currently employed as a division chief with the ARFPD.  In this position, you manage the data processing, communications, and community services divisions.

ANALYSIS
According to Section 87100, a public official is prohibited from making, participating in making, or attempting to influence a governmental decision in which he or she has a financial interest.  Specifically, Section 87103 states that a public official has a financial interest in a decision if it is reasonably foreseeable that the decision will have a material financial effect on the official, a member of his or her immediate family, or on any of his or her economic interests.  In order to determine if you have a disqualifying conflict of interest, there is an eight-step analysis, as set out in Regulation 18700(b), which will direct you to an answer.

1. Are you a Public Official?

A public official is any member, officer, employee, or consultant of a state or local government agency, including, but not limited to, paid or unpaid members of boards or commissions with decisionmaking authority.  (Section 82048, Regulation 18701.)  Since you are a director on the Sacramento County Fire Protection District Board, you are a public official because you are a member of a local government board with decisionmaking authority.  

2. Are you Making, Participating in Making, or Influencing a Governmental Decision?

As a public official, you must next determine if you will be making, participating in making, or attempting to use your official position to influence a governmental decision according to Regulations 18702.1-18702.4.  In your letter, you stated that the Sacramento County Fire Protection District Board, of which you are a member, formally approved discussing reorganization with the ARFPD.  Unless an exception applies, if you are a part of that discussion, you are making, participating in making, or influencing a governmental decision.  

3. What are your Economic Interests?

Next, you must identify your economic interests.  If the governmental decision at issue will have a foreseeable material financial effect on your economic interests, you have a conflict. 

There are six kinds of economic interests from which conflicts may arise.  They are defined in Section 87103 and Regulations 18703-18703.5 to include:

·
An interest in a business entity in which a public official has a direct or indirect investment
 of $1,000 or more.  (Section 87103(a), Regulation 18703.1(a).)     

An interest in a business entity in which a public official is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(d), Regulation 18703.1(b).)

An interest in real property in which a public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b), Regulation 18703.2.)

Any source of income to the public official which aggregates to $250 or more within 12 months prior to the decision.  (Section 87103(c), Regulation 18703.3.)

Any source of gifts to the public official if the gifts aggregate to $300
 or more within 12 months prior to the decision.  (Section 87103(e), Regulation 18703.4.)

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family, a.k.a. the “personal financial effects” rule.  (Section 87103, Regulation 18703.5.)

Based upon the facts you have presented in your request for advice, we can only infer two possible economic interests, one in your income from your employer, the ARFPD, and the other in your personal expenses, income, assets, or liabilities or those of your immediate family.  Be advised that you may have additional economic interests (see list above) that may result in conflicts of interest which were not discernable from the information contained in your request.  For example, if you own real property in the area of the Sacramento or American River Fire Protection Districts, a decision on reorganization may affect the fair market value of your property.

A.  Salary from Government Not a Disqualifying Economic Interest Unless There is a Personal Effect
An official is not disqualified from a governmental decision if the decision only affects the official’s salary, per diem, or reimbursement for expenses received from a state or local government agency.  (Section 82030(b)(2); Regulation 18705(c)(1); Cosgrove Advice Letter, No. A-98-145.)  Since the ARFPD is a local government agency, presumably any salary you receive from the district would not be a disqualifying economic interest.  (Cosgrove Advice Letter, supra.)  This is a very narrow and fact specific exception which would not apply to effects the governmental decision might have on your personal expenses, income, assets, or liabilities or those of your immediate family.  (Regulation 18703.5.)  

B.  Effect on Personal Expenses, Income, Assets, or Liabilities
If the decision will result in the increase or decrease of $250 or more in any 12-month period on the personal expenses, income, assets, or liabilities of you or your immediate family,  the personal effect is considered material and therefore a disqualifying conflict of interest.  (Regulation 18705.5.)  Although your governmental salary would not generally be a problem, whether the decision will have some other material personal effect is not something we can analyze without more specific facts.  For example, if the reorganization plan were to eliminate your position, the exception would not apply and you would have to disqualify yourself.  (Daniels Advice Letter, No. I-98-297, copy enclosed.) 

At this point, the analysis of your salary as an economic interest ends since we have determined that it falls within the governmental salary exception, and is therefore not a conflict.  Additionally, without further information, we cannot complete the analysis of the effect on your personal expenses, income, assets, or liabilities.  For your information, the remaining steps of the analysis are outlined below.

4. Are your Economic Interests Directly or Indirectly Involved in the Governmental Decision?

As a public official, you must determine if your economic interests will be directly or indirectly involved in the governmental decision that you will be making, participating in making, or influencing while in your official position as a director on the board.  Regulation 18704 states that the economic interest must be material and the financial effect of the 

governmental decision must be foreseeable.  Step five addresses materiality, and step six deals with foreseeability. 

5. Will the Effect of the Decision on your Economic Interest be Material?

The financial effect of a governmental decision is material if it will have a significant effect on the public official, on a member of the official’s immediate family, on the source of income, the source of gifts, the business entity, or the real property.  (Regulation 18705.)  

6. Is the Material Effect Foreseeable?

If it is substantially likely that the governmental decision will have a direct or indirect material effect on your economic interests, then the material effects are reasonably foreseeable.  (Regulation 18706.)  

7. Will the Decision Affect the Public Generally?

This is commonly referred to as the “public generally exception.”  Even if a governmental decision is found to have a reasonably foreseeable material financial effect on the official’s economic interest, the official will not be disqualified if the decision affects a significant segment of the public generally in substantially the same manner.  (Regulation 18707.)

8. Is your Participation in the Decision Legally Required?

If the public official’s participation is legally required (as defined in Section 87101 and Regulation 18708) despite the conflict of interest, then the official may participate in the decision, but must disclose the potential conflicts of interest for the record.  Participation is not legally required if a quorum of other members can be assembled, or if the official is only needed to break a tie.

I have enclosed some general materials regarding the conflict of interest rules, and copies of the regulations referred to in this letter.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:


Cynthia A. Schwerin

 Legal Intern, Legal Division
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Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Informal assistance does not provide the requestor with the immunity granted by a Commission opinion or formal written advice.  (Government Code Section 83114; Regulation 18329(c).)  


�  Section 87103 defines an ‘indirect investment’ or interest as any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10-percent interest or greater.


�  The gift limit amount is adjusted biennially by the Commission to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 87103(e), Regulation 18940.2.)


�  Please be advised that the conflict of interest regulations were reorganized in October 1998.  All references in this letter are to the newly renumbered sections.  See the Note in Regulation 18700 for the applicable conversion chart.






