                                                                    May 21, 1999

Robert Sawyer

City of Ukiah

300 Seminary Avenue

Ukiah, California  95842-5400

 Re:  Your Request for Advice

         Our File No. I-99-085
Dear Mr. Sawyer:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
  Please bear in mind that nothing in this letter should be construed as evaluation of any conduct which may already have taken place.  Further, this letter is based on the facts as they have been presented to us.  The Commission does not act as the finder of fact in providing advice.  (In re Oglesby (1975) 1 FPPC Ops. 71.)

QUESTION

May you participate in decisions regarding projects designed and/or managed by Richard Ruff within the City of Ukiah?

CONCLUSION
You have an economic interest in your general partnership and Mr. Ruff as one of its general partners.  Your letter does not concern the activities of your general partnership but does concern those of Mr. Ruff.  However, without specific information regarding the nature of the governmental decisions involving Mr. Ruff and the financial effect of those decisions upon him, we cannot determine if those decisions would have a reasonably foreseeable material financial effect such that your participation would be prohibited.

FACTS
You are the Planning Director for the City of Ukiah.  You oversee the processing of all discretionary permits pertaining to planning (e.g., variances, site development permits, use permits, etc.), all determinations pertaining to the California Environmental Quality Act, and all ministerial procedures pertaining to the California Building Code.  You have a staff of three persons that includes the following:  a senior planner who acts as your zoning administrator, environmental coordinator, and special projects planner; an associate planner, who performs research and report writing for planning permits; and a certified building inspector, who performs all the typical office and field work related to the review and issuance of building permits.  Due to the limited size of Ukiah you are involved, directly or indirectly, in virtually all matters pertaining to new development in Ukiah.

You are also a financial partner
 in a 6-unit apartment house (the “apartments”) located in Hopland, California fifteen miles north of Ukiah and within the County of Mendocino.  The apartments were built over the past couple of years and have been rented to the general public since July 1995.  You own half of the land and half of the 6 units, and the other half is owned by an architect, Richard Ruff.  Mr. Ruff’s office is located in Hopland.  Mr. Ruff is the architect of record for clients who own and develop property in Mendocino County and counties and cities as far south as San Francisco; he therefore designs and builds projects totally outside the jurisdictional boundaries of the City of Ukiah.  In the case of the apartments, he was the applicant, architect of record, and builder dealing with the County of Mendocino Planning and Building Services.  You have no professional affiliation with the County of Mendocino.

The apartments are encumbered by a 30-year mortgage consisting of monthly payments to a savings and loan of $2,083 (which includes interest accural of 6.88%) on which you and

Mr. Ruff are equally obliged.  Additionally, you both are responsible for the apartments’ monthly expenses (gas and electric company, utilities district, maintenance, insurance, property taxes, waste collector, gardener, bookkeeper, etc.) of $1,305.  Gross receipts from rent payments on the apartments total $4,040 per month.  This results in a cash flow of $652, which you and Mr. Ruff have agreed to split.  To date, however, the cash flow has gone toward lingering construction debts, and neither you nor Mr. Ruff has realized any return.   The improved property was recently appraised by your lender at $425,000.  Your partnership relates solely to the project described above, and you do not anticipate entering into any other financial arrangement with Mr. Ruff.

ANALYSIS

The Act's conflict of interest provisions ensure that public officials will perform their duties in an impartial manner, free from bias caused by their own financial interests or the financial interests of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.  

To say that a public official has a “financial interest” in a governmental decision, within the meaning of the Act, is to conclude that it is reasonably foreseeable that the governmental decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight-step analysis for deciding whether an individual has a disqualifying conflict of interest in a given governmental decision.  (Regulation 18700(b).)  The following advice applies that eight-step analysis to the question of whether you may participate in any governmental decision regarding Mr. Ruff and/or his projects.  

1.  Public official.  

The Act’s conflict of interest provisions apply only to “public officials.”  (Sections 87100, 87103; Regulation 18701.)  “Public Official,” for purposes of the Act, is defined to include every member, officer, employee, or consultant of a state or local agency (with certain exceptions not relevant here).  (Section 82048.)   “Local government agency means a county, city, or district of any kind, including a school district, or any other local or regional political subdivision, or any department, division, bureau, office, board, commission or other agency of the foregoing.”  (Section 82041.)  As the planning director for the City of Ukiah, you are an employee of a local government agency and, thus, a public official for purposes of the Act.

2.  Making, participating in making, or using official position to influence governmental decisions.
The Act’s conflict of interest provisions apply only where the public official “make[s], participate[s] in making, or in any way attempts to use his official position to influence a governmental decision in which he knows or has reason to know he has a financial interest.”  (Section 87100, emphasis added.)  The Commission has adopted a series of regulations which define “making,” “participating in making,” and “influencing” a governmental decision.  (Regulations 18702-18702.4.)

You state that you are professionally “involved, directly or indirectly, in virtually all matters pertaining to new development in [your] community.”  Based on your level of participation, you would meet many of the tests set forth in Regulations 18702-18702.4 for engaging in governmental decisionmaking.

3.  Identifying your economic interest(s). 
The Act’s conflict of interest provisions apply only to conflicts arising from economic interests.  (Section 87103.)  The “economic interests” from which conflicts of interest may arise are defined in Regulations 18703-18703.5.  (Identifying a public official’s particular economic interests is the third step in the Commission’s regulatory analysis of possible conflicts of interest.)  There are six kinds of such economic interests: 

A public official has an economic interest in a business entity in which he or she has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has as an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2);

A public official has an economic interest in any source of income, including promised income, which aggregates to $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts aggregate to $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family—this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5). 

Based on the facts you have provided on this matter, our investigation of the nature of your economic interest, if any, will stem from your relationship with Mr. Ruff.

You state that as a financial partner in the apartments, your relationship with Mr. Ruff does not constitute a business entity.  We disagree.

California Corporations Code Section 15006 codifies longstanding common law regarding the creation of partnerships.  Section 15006 provides, in pertinent part:

   “(1) A partnership is an association of two or more persons to carry on as coowners a business for profit, and includes, for all purposes of the laws of this state, a registered limited liability partnership.”

More specifically, a general partnership is created “[w]hen two or more persons contract to unite their property, labor and skill, in the prosecution of some joint and lawful business, and to share the profits, ...”  (H.W. Richards v. Margaret S. Oliver (1958) 162 Cal.App.2d 548, 563.)  

You and Mr. Ruff have combined your financial resources to purchase the apartments and, as stated in your request for advice, expect a monthly profit (which you will split equally) from rent proceeds as soon as certain debt is reduced or paid.  Additionally, you are both liable for the monthly expenses of the apartments (including mortgage payments).  Even though you state your interest in the apartments is purely financial, we believe your coordinated efforts to operate the apartments for profit create a general partnership between you and Mr. Ruff notwithstanding the level and nature of your participation.

Under Section 82005 of the Act, a business entity is defined as “any organization or enterprise operated for profit, including but not limited to a proprietorship, partnership, firm, business trust, joint venture, syndicate, corporation or association.”  (Emphasis added.)  Your partnership with Mr. Ruff constitutes a business entity under the Act.  Because you are a partner of the business entity/partnership and because your investment in it equals $1,000 or more,
 you

have at least two identifiable economic interests covered by the Act (Section 87103(a) and Section 87103(d)).

The Commission has also determined that when a public official has an economic interest in a general partnership consisting of two general partners, each partner has an investment-economic interest in the other under Section 87103(a).  (In re Nord (1983) 8 FPPC Ops. 6; Hahn Advice Letter, No. I-91-311.)  In other words, under Section 87103(a) you have an economic interest in Mr. Ruff in addition to the partnership you share.

Additionally, because your partnership is a source of income of $250 or more to you, Mr. Ruff, under the Nord reasoning, also is a source of income economic interest to you under Section 87103(c).

You explain to us that the cause for your concern regarding possible conflicts is not the apartment project but is, instead, Mr. Ruff since he is planning to be involved in development projects in Ukiah.  Accordingly, we will complete the remainder of the analysis only as to

Mr. Ruff as your economic interest.

4.    Determining whether Mr. Ruff is directly or indirectly involved in any decision you will make, participate in or influence.
The fourth step in analyzing a potential conflict of interest is to determine whether the public official’s economic interest is directly or indirectly involved in the governmental decision at-issue.  (Regulation 18700(b)(4).)  This step is important because it helps determine (in the fifth step) which test for materiality to use in deciding whether it is reasonably foreseeable that the governmental decision will have a material financial effect on the economic interest.  A business entity or source of income is directly involved in a decision when it: 

Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request  (Regulation 18704.1(a)(1)); or

Is a named party in, or is the subject of, the proceeding concerning the decision before the official or the official’s agency.  (Regulation 18704.1 (a)(2).)

You do not provide us with any specifics as to the governmental decisions to be made involving Mr. Ruff.  Without more information, we cannot determine if Mr. Ruff would be directly involved in any particular decisions before you.


5.  Using the materiality standards to decide if there will be a reasonably foreseeable material financial effect on Mr. Ruff.
Since we do not have any information regarding the kinds of decisions in which Mr. Ruff may be involved, whether Mr. Ruff is directly or indirectly involved in those decisions, and the financial impact of those decisions on Mr. Ruff, we cannot assess the materiality of those decisions upon him or complete the eight-step analysis.  We enclose for your review copies of Regulations 18705.3 and 18705.4 which detail when the effects of a decision will be material (depending on whether the economic interest is directly or indirectly involved).  If for any decision you may make, participate in making or influence, the effects would be material as to Mr. Ruff (according to these regulations), you must disqualify yourself from the decision unless the effects on Mr. Ruff would be similar to those experienced by the public generally or your participation is legally required (see copies of Regulations 18707 - 18708, enclosed).

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Lisa L. Ditora

       
Staff Counsel, Legal Division

SGC:LLD:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  The term “financial partner” is your term.  As will be explained below, we do not believe your characterization of yourself as a financial partner alters our analysis concerning your economic interest.


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, and dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  You do not tell us who is responsible for the management of the apartments.  However, by inference, we assume that Mr. Ruff has management duty (either personally or through an agent) since you are specific that you have only a financial involvement in the apartment project.  A general partnership still exists even if not all the partners engage in the day to day activities or management of the partnership. 


�  You state that the apartments were appraised at $425,000.  Your one half interest equals $212,500 under this appraisal.


�  Even though you state you are not receiving a “profit” from the partnership, we do know that gross receipts from the apartments total $4,040.  This constitutes income to you in excess of the threshold amount.






