                                                                    May 18, 1999

Malcolm Hunter

Office of the City Attorney

City of Richmond

2600 Barrett Avenue

Post Office Box 4046

Richmond, California  94804

 Re:  Your Request for Advice

         Our File No. A-99-088
Dear Mr. Hunter:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTIONS
1.
Is City Councilmember Donna Powers disqualified from participating in the consideration of the proposed City of Richmond moratorium?   

2. If Ms. Powers is disqualified from participating in the consideration of the proposed city moratorium, would the “legally required participation” rule allow Ms. Powers to participate in the matter?
CONCLUSIONS
1.
Councilmember Powers has a conflict of interest and may not participate if it is reasonably foreseeable that the decision will result in a financial effect equal to or exceeding the applicable test(s) set forth in Regulation 18705.1(b) on the real estate agency that employs her husband or his client, a developer.

3. Councilmember Powers may not participate if she has a conflict of interest under the doctrine of “legally required participation” unless it is impossible for an additional board member to be appointed.

FACTS
Donna Powers is a Councilmember in the City of Richmond.  The Richmond City Council will be considering the adoption of an ordinance establishing a building moratorium in the El Sobrante area of the City of Richmond.  At the same time, Contra Costa County will also be considering the adoption of an ordinance establishing a building moratorium in the county portion of El Sobrante.  

The spouse of Richmond City Councilmember Donna Powers, who is a real estate broker, is assisting a developer in locating land for residential development in Contra Costa County, including property in El Sobrante that might be covered by the proposed city moratorium.  At the present time, the spouse of the city councilmember and the developer are aware of available land in the City of Richmond portion of the El Sobrante area, but no offer to purchase any land in that area has been made by the spouse of the City Councilmember or the developer.  A significant finders’ fee would be paid to the spouse for locating land.  In addition, the developer may use Councilmember Powers’ spouse as the real estate broker if it purchases land or enters into a contract to purchase land in the City of Richmond portion of the El Sobrante area.  The spouse is employed by and conducts his business through a local real estate company. 

The Richmond City Council consists of nine members.  There currently is a vacancy on the Richmond City Council.  The adoption of an ordinance establishing a moratorium requires a 4/5 vote of the city council.

ANALYSIS
The Act’s conflict of interest provisions help to insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest.    

A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official’s economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an ordered process for determining whether the Act’s conflict of interest restrictions apply to a given public official with regard to a particular governmental decision.  (Regulation 18700(b).) 

Is Councilmember Powers a public official?
The conflict of interest provisions of the Act apply only to “public officials.”  A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  As a member of the city council, Councilmember Powers is a “public official” within the meaning of the Act. 

Will she be participating in a governmental decision?
The Act’s conflict of interest provisions come into play only when a public official makes, participates in making, or in some way attempts to use his or her official position to influence a governmental decision in which the official knows — or has reason to know — that he or she has a financial interest.  (Section 87100.)  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)  Councilmember Powers will clearly be making, participating in making, or influencing a governmental decision if she participates as a member of the city council in the decision to adopt the building moratorium ordinance.   

What are Councilmember Powers’ economic interests? 
The “economic interests” from which conflicts of interest may arise are described by Section 87103 and Regulations 18703-18703.5.  There are six kinds: 

A public official has an economic interest in a business entity in which he has a direct or indirect investment
 of $1,000 or more (Section 87103(a); Regulation 18703.1(a)); 

A public official has an economic interest in a business entity in which he or she is a director, officer, partner, trustee, employee, or holds any position of management (Section 87103(d); Regulation 18703.1(b));  

A public official has an economic interest in real property in which he or she has a direct or indirect interest of $1,000 or more (Section 87103(b); Regulation 18703.2); 

An official has an economic interest in any source of income, including promised income, totaling $250 or more within 12 months prior to the decision (Section 87103(c); Regulation 18703.3);

A public official has an economic interest in any source of gifts to him or her if the gifts total $300 or more within 12 months prior to the decision (Section 87103(e); Regulation 18703.4); 

A public official has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family — this is known as the “personal financial effects” rule (Section 87103; Regulation 18703.5).

You indicate that Councilmember Powers’ husband is a real estate broker.  A public official’s income, for purposes of the Act, includes her community property interest in the income of her spouse.  (Section 82030(a).)  Therefore, Councilmember Powers may have an economic interest in the source of that income. 

Regulation 18703.3(c) contains the disclosure and disqualification requirements for any public official who receives commission income for services rendered as a real estate broker.  Pursuant to that subsection,

  “‘Commission income’ means gross payments received as a result of services rendered as a broker, agent, or other salesperson for a specific sale or similar transaction.  Commission income is received when it is paid or credited.”  (Regulation 18703.3(c)(2).)


The sources of commission income in a specific sale or similar transaction include the following for real estate brokers:

The person the broker represents in the transaction;

If the broker receives a commission from a transaction conducted by an agent working under the brokers’ auspices, the person represented by the agent;

Any brokerage business entity through which the broker conducts business; and,

Any person who receives a finder’s or other referral fee for referring a party to the transaction to the broker, or who makes a referral pursuant to a contract with the broker.  (Regulation 18703.3(c)(3)(B).)

This list of sources applies equally to a spouse who receives a community property share of commission income.  (Tolley Advice Letter, No. A-98-207; Herman Advice Letter, I-91-556.) You have identified two potential sources of income (including promised income) pursuant to this regulation.  The first source is the developer that is using Councilmember Powers’ husband’s services.  The second is the real estate company through which her husband conducts his business.
  Both of these sources of income are economic interests to Councilmember Powers.

Are Councilmember Powers’ economic interests directly or indirectly involved in the governmental decision?  

The next step in analyzing a potential conflict of interest is to determine whether the official’s interests are directly or indirectly involved in the governmental decision(s) at issue.  (Regulation 18700(b)(4).)  

Sources of income are directly involved in a decision before an agency when they either 1) initiate the proceeding in which the decision will be made, or 2) are a named party in or the subject of the proceeding.  (Regulation 18704.1(a)(1) and (2).)  For any particular decision, if either of these criteria applies to a source of income, it is regarded as directly involved in the decision.  In all other cases the source of income is deemed indirectly involved in the decision.  (Regulation 18704.1(b).) 

You indicate that neither the developer nor the real estate company is a named party to the proceeding to establish a building moratorium.  Nor did either source initiate the proceeding.  Therefore, both sources are indirectly involved in the decision.

Is it foreseeable that the decision will have the required material financial effect when we apply the materiality standard?
Regulation 18705.3(b) sets forth the proper materiality standards to apply when an official’s source of income is indirectly involved in a governmental decision.  The real estate company and the developer are both business entities.  Subdivision (b)(1) applies to sources of income which are business entities.  If the source of income is a business entity, one should apply the materiality standards stated in Title 2, California Code of Regulations, section 18705.1(b).  

Pursuant to Regulation 18705.1(b) there are different materiality tests applied to different types of business.  You have not provided enough information about the real estate company or the developer to allow us to determine which test applies to each.  I enclose a copy of the Regulation so that Councilmember Powers may identify the proper test.

For Councilmember Powers, the existence of a conflict of interest depends on whether it is “reasonably foreseeable” (defined at Regulation 18706 as “substantially likely”) that the decision to establish a building moratorium will result in a financial effect equal to or exceeding the applicable test set forth in Regulation 18705.1(b).  If the answer is “yes,” she will have a conflict of interest (unless the public generally exception applies).  If the answer is “no,” there is no conflict of interest under the Act. 

Does the “public generally” exception apply?
If Councilmember Powers determines that she has a conflict of interest that would disqualify her from participating, she might still be able to participate in the decision if the public generally exception applies.  If the reasonably foreseeable material financial effect of a governmental decision on the official’s economic interest is indistinguishable from its effect on “the public generally,” then the public official is considered not to have a disqualifying conflict of interest.  (Section 87103; Regulation 18707(a).)

Legally required participation.
The Act provides a limited exception which allows an official with a conflict of interest to participate if the official’s participation is legally required.  Section 87101 provides, in part:

  “Section 87100 does not prevent any public official from making or participating in the making of a governmental decision to the extent his participation is legally required for the action or decision to be made.”

Regulation 18708 states:

  “(a)  A public official is not legally required to make or to participate in the making of a governmental decision within the meaning of Government Code Section 87101 unless there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.

* * *

(c)  This regulation shall be construed narrowly, ....”

This exception has been narrowly interpreted to permit the participation of the fewest financially interested persons possible in any decision.  (In re Hudson (1978) 4 FPPC Ops. 13.) 

Legally required participation applies only where disqualification under section 87100 has made a quorum impossible.  (Schneider Advice Letter, No. A-92-198.) 

In the Phillips Advice Letter, No. A-82-111,  a seven member board had only four members, all of whom had a conflict of interest in a particular decision.  Four members were required to make a quorum.  Three seats on the board were vacant because the members had not yet been appointed.  We advised that legally required participation did not apply in that case.  In that letter, we stated:

  “It is our opinion that, under the specific facts presented here, where the ordinance provides for seven members, appointed by the mayor and confirmed by the City Council, and where the appointing authority has simply failed to fill the Board membership, the rule of legally required participation does not apply .... This is insufficient reason for permitting a disqualified member to participate where otherwise he or she could not do so.”

Similarly, in the Barbosa Advice Letter, No. A-96-253, we found that it was not impossible for additional board members to be appointed and stated that the fact that no such appointment had been made over a long period of time was a political problem outside the Act's jurisdiction.  

In sum, the exception is limited to use where it is statutorily impossible for the agency to act without the exception.  Consequently, the Commission has repeatedly drawn a distinction between circumstances where it would be impossible to fill the vacant seats, and where the seats were merely vacant until filled by the appointing power.  This distinction has limited the participation of self-interested officials to only those instances where absolutely no alternative exists.

If you have any other questions regarding this matter, please contact me at (916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

Enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  An indirect investment or interest means any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official's agents, spouse, or dependent children own directly, indirectly, or beneficially a 10�percent interest or greater.  (Section 87103.)


�  To meet the definition of “source of income,” the finders’ fee or the compensation for real estate brokerage services must equal to or exceed $500 from a single source in a 12-month period.  The remainder of this analysis assumes that this threshold dollar amount is met.


�  An official has an economic interest in any source of income “received by or promised to” the official.  Therefore, a finder’s fee that has been promised is a source of income if it meets the monetary threshold.


�  The effect on a public official’s financial interest is indistinguishable from the effect on the public generally if it is also reasonably foreseeable that the decision will affect a “significant segment” of the public “in substantially the same manner” as it will affect the official’s economic interest.  (Regulation 18707(b)(1), (2).  Because these facts involve a building moratorium and income for real estate brokerage services, it is unlikely that the “public generally” exception will apply.  


�  In some instances it is statutorily impossible for an agency to take action without the exception.  It is in these cases that the “legally required participation” doctrine applies.  (See e.g. Sutton Advice Letter, No. A-90-643; Schneider Advice, supra.)





