                                                                    April 19, 1999

Michael R. Woods

Woods & Daube LLP

790 Broadway

Sonoma, California  95476-7011

 Re:  Your Request for Advice

         Our File No. A-99-089
Dear Mr. Woods:

This letter is in response to your request for advice on behalf of councilmembers Federal Glover and Lori Anzini regarding their obligations under the Political Reform Act (the “Act”).
  

QUESTIONS
May City of Pittsburg councilmembers Mayor Federal Glover and Vice-Mayor Lori Anzini (the “councilmembers”) participate in decisions on: (1) the Highlands Ranch project appeal; (2) final subdivision maps and a subdivision improvement agreement for Highlands Ranch, and similar types of project-specific decisions before the city council; (3) the imposition of water conservation measures, if project units are built and occupied before completion of the water tank, and water pressure is adversely affected as a result; and (4) possible settlement of these and related disputes between the City of Pittsburg and West Coast Homebuilders?
CONCLUSIONS

Even if it were reasonably foreseeable that these decisions would have a material financial effect on the real property interests of Mayor Glover and Vice-Mayor Anzini, those effects would not be distinguishable from the effects on a significant segment of the public generally.  As a result, mayor Glover and Vice-Mayor Anzini will not be disqualified from making the decisions you describe.

FACTS
The Highlands Ranch Project
On May 12, 1998, the city's planning commission approved a tentative subdivision map

for 590 lots on a parcel of approximately 174 acres, the Highlands Ranch project (“the project”).

The developer is West Coast Homebuilders (“West Coast”).  Condition 42 of the tentative map approval reads as follows:

"The Developer shall provide proper water line size and connecting point from the Subdivision's water system to the water tank and provide provisions for accepting overflow discharge from the water tank. The location of the water tank (offsite or onsite) is not selected at this time.  Once the location has been determined, Subdivision plan shall provide, if necessary, access, within the subdivision property, to this tank.  Developer shall coordinate subdivision construction schedule with City water tank construction schedule."

On February 10, 1999, the city's community development director issued a letter giving his interpretation of Condition 42.  The director concluded that Condition 42 required West Coast to coordinate construction of the project with the city's schedule for construction of the water tank.  In particular, the director concluded that the city had authority, under Condition 42, to withhold issuance of building permits until the tank was constructed.

On February 16,1999, the city council took comments from West Coast representatives concerning the director’s position.  No action was taken, principally because of the statutory requirement that an appeal of the director's decision proceed first to the planning commission.

On February 19, 1999, West Coast appealed the director's decision to the planning commission.  The planning commission heard the appeal on March 16, and directed its staff to prepare a resolution upholding the appeal and reversing the director's decision.  On March 23, 

the planning commission adopted a resolution stating that Condition 42 does not give the city 

authority to withhold building permits until the storage tank is constructed.

The planning commission's decision has now been appealed to the city council.  Under the city's Municipal Code, the city council must hear the appeal within thirty days after it is filed, and issue a decision within ten days thereafter.  Given the council's meeting schedule, it will have to hear the appeal on April 19, 1999.  At the same time, the city council will probably be asked to consider approval of a final subdivision map and subdivision improvement agreement authorizing construction of either 44 or 109 units (constituting the first phase of the project).  Finally, an agreement is now being negotiated to settle the dispute over coordination of construction with the water supply, and this agreement may also come before the city council. 

If the city council affirms the planning commission's decision on the appeal, there may be no limitation on the number of building permits issued before the water tank is constructed.  If the council reverses the planning commission's decision, then the community development director could exercise his discretion to control the issuance of building permits based upon the tank construction schedule, and the results of an anticipated engineering study on the maximum number of permits which can reasonably be allowed without compromising water pressure.

The Water Supply Issue
The city provides water service to its inhabitants through a system which includes a water treatment plant, various water storage tanks and water delivery lines. The city's Water Master Plan recognizes various water pressure zones.  Highlands Ranch is located within Zone II.  Not including any proposed homes in Highlands Ranch, there are approximately 4,640 homes within Zone II.  City staff calculate population at three persons per home, and you are confident that there are well over 5,000 residents living in Zone II.

City staff have expressed concern that construction of more homes in Highlands Ranch before a new water storage tank is completed could have an impact on water pressure for other homes in Zone II, in particular those homes in the higher elevations and in close proximity to the project.  Staff believe that approval of approximately 44 homes in Highlands Ranch would not have a discernible impact on water pressure for other homes in Zone II.  However, approving more than 44 new homes might have a significant impact.  For example, homes in some of the higher elevations of Zone II might experience insufficient water pressure to properly operate showers and toilets on the second floor of a two-story home, during periods of peak demand.  The exact impact on homes in all of the different portions of Zone II, given various build-out scenarios for the project cannot be ascertained without an engineering study.  Such a study will probably not be available by the time the city council is required to act on the Highlands Ranch appeal and related matters.

The new water tank to serve Highlands Ranch could be constructed before the peak demand periods in the summer of the year 2000.  It is anticipated that the new water tank will certainly be constructed before summer of the year 2001.  It is not anticipated that a sufficient number of units in Highlands Ranch could be built, sold and occupied while water demand is peaking in the summer of 1999; while grading has taken place, no building permits have been issued.  Thus it is likely that water pressure problems will be limited to peak demand days during the summer of 2000.

City staff have determined that in the event of a water pressure problem during the summer of 2000, the city would have to impose certain water conservation measures.  The likeliest measures include:  (1) prohibiting irrigation of landscaping during daily peak usage periods (e.g., early morning and evening); and/or (2) restricting irrigation of landscaping to alternate days (e.g., even-numbered street addresses could water on even numbered days, and odd-numbered street addresses on the remaining days).  Any such restrictions would be uniform throughout Zone II, and would thus affect more than 5,000 residents in the same manner.

The Council Members' Property Interests
Mayor Glover has an ownership interest in a parcel of real property located within Zone

II.  He resides on the property in a two-story, single-family home.  The fair market value of his interest exceeds one thousand dollars ($1,000).  The property is 3,330 feet from the nearest project boundary.  The elevation of the building pad is 216 feet.  City staff have examined the area within which Mayor Glover's home is located, and have determined that his property is not within that portion of Zone II where they foresee possible impacts to water pressure from construction at Highlands Ranch prior to completion of the water tank.

Vice-Mayor Anzini also has an ownership interest in a parcel of real property located within Zone II.  She resides on the property in a single-story, single-family home. The fair market value of her ownership interest exceeds one thousand dollars ($1,000).  The property is located 800 feet from the nearest project boundary.  The elevation of the building pad at the property is 178 feet.  City staff have examined the area within which Vice-Mayor Anzini's home is located, and have determined that her property is not within that portion of Zone II where they anticipate possible impacts to water pressure from construction at Highlands Ranch prior to completion of the water tank.

ANALYSIS
The Act's conflict of interest provisions insure that public officials perform their duties impartially, free from bias attributable to their own financial interests or those of persons who have supported them.  (Section 81001(b).)  Specifically, Section 87100 prohibits any public official from making, participating in making, or otherwise using his or her official position to influence a governmental decision in which the official has a financial interest. 

There is no doubt that the persons on whose behalf you write are “public officials” within the meaning of the Act,
 and your inquiry presupposes that they will be making, or participating in making, governmental decisions relating to the project.
  A public official has a “financial interest” in a governmental decision if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the official’s economic interests, distinguishable from its effect on the public generally.  (Section 87103; Regulation 18700(a).)
 

To decide whether the councilmembers, or either of them, have a financial interest in the decisions coming before the city council, we must first establish what constitutes a material financial effect on their real property interests, and then whether such effects are foreseeable.
  You have not provided sufficient information from which to make this determination.    

In order to determine if a governmental decision’s reasonably foreseeable financial effect on a given economic interest is material, we first decide if the economic interest is directly or indirectly involved in the decision.  (Regulation 18700(b)(4).)  An interest in real property is directly involved in a governmental decision if the decision involves, among other things, altering the use of a particular property.  Such decisions would include rezoning, annexing, selling, purchasing, leasing, assessing, redeveloping or authorizing a specific use of the property.  (See generally Regulation 18704.2.)  If real property is not directly involved in a decision, it is indirectly involved.  (Regulation 18704.2(b).)  The property of both councilmembers is indirectly involved in the decisions involving the project, and any decisions regarding imposition of conservation measures in Zone II.  The materiality standard for real property indirectly involved in a decision is given in Regulation 18705.2(b) or (c).  (Regulation 18704.2(b).)

Vice-Mayor Anzini’s property is located approximately 800 feet from the nearest boundary of the project.  Under Regulation 18705.2(b)(1)(C), an effect on this property is material if it results in a change in the fair market value totaling $10,000 or more, or if it will affect the rental value of the property by $1,000 or more per twelve month period.  Mayor Glover’s property is situated some 3,300 feet from the project boundaries and, as such, it is governed by Regulation 18705.2(b)(2), which provides:

“(2) The reasonably foreseeable effect of a decision is not considered material as to real property in which an official has a direct, indirect or beneficial interest (not including a leasehold interest), if the real property in which the official has an interest is located entirely beyond a 2,500 foot radius of the boundaries (or the proposed boundaries) of the property which is the subject of the decision; unless:

(A) There are specific circumstances regarding the decision, its effect, and the nature of the real property in which the official has an interest, which make it reasonably foreseeable that the fair market value or the rental value of the real property in which the official has an interest will be affected by the amounts set forth in subdivisions (b)(1)(C)(i) or (ii); and 

(B) Either of the following apply:

(i) The effect will not be substantially the same as the effect upon at least 25 percent of all the properties which are within a 2,500 foot radius of the boundaries of the real property in which the official has an interest; or 

(ii) There are not at least 10 properties under separate ownership within a 2,500 foot radius of the property in which the official has an interest.”

The materiality standards for the two officials differ, and Mayor Glover must decide whether, under Regulation 18705.2(b)(2), any effect on his property can be classified as material.  Strictly to simplify the analysis in this letter, we will presume that Mayor Glover finds that the materiality standard appropriate for his property is the same as that applicable to Vice-Mayor Anzini’s property — a change in the fair market value of $10,000, or in the rental value in an amount of $1,000 or more per year.  Having identified the governing standard, we must still decide whether it is reasonably foreseeable that the decisions in question will bring about effects of this magnitude.  At this point, our analysis falters.

 Most of the decisions at issue concern the pace of construction, which establishes the likelihood that conservation measures may be imposed.
  The outcome of these decisions is largely irrelevant to our analysis, however, since these decisions will result either in the imposition, or in the avoidance, of water pressure problems and conservation measures.  The subject properties either incur or avoid the costs of conservation measures, an effect of exactly the same magnitude — albeit positive in one case, negative in the other.  The fundamental question is the magnitude of the foreseeable effects (positive or negative) and, more particularly, whether it equals or exceeds the pertinent materiality thresholds. 

Those decisions not affecting the pace of construction are decisions about which conservation measures to employ if the project outruns the water supply.  For purposes of the present analysis, it doesn’t matter which conservation measures might be selected; we have no information on the cost to property owners, in dollars, of any conservation measure.  So long as we cannot compare the effects of these decisions (the imposition or non-imposition of conservation measures) with the Act’s materiality standards, we cannot determine whether the foreseeable effects of any of these decisions, under any circumstances, meet or exceed those standards.
  The city has evidently employed professional staff or consultants to assist it in determining the foreseeable effects of the decisions before the city council.  To the extent that matters are deferred beyond the April 19 council meeting, it may be prudent to seek similar professional assistance in appraising the costs of these decisions, in dollars, to the councilmembers’ property interests.

Although we cannot presently determine whether decisions on the project will have a reasonably foreseeable, material financial effect on the councilmembers’ property,
 these officials will not have disqualifying conflicts of interest if the effects on their economic interests are not distinguishable from the effects on the public generally.  (Section 87103.)  For the “public generally” exception to apply, a decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)

The “public generally” consists of the entire jurisdiction of the agency.  (In re Owen (1976) 2 FPPC Ops. 77.)   Since the councilmembers were elected “at large,” the pertinent jurisdiction is the city of Pittsburg.  Thus, for the public generally exception to apply, the decision at issue must affect the councilmembers’ interests in substantially the same manner as

it would affect a “significant segment” of the residents of the city of Pittsburg.  

Regulation 18707(b) defines “significant segment” in pertinent part, as:

  “(1)  Significant Segment:  The governmental decision will affect a ‘significant segment’ of the public generally as set forth below:

* * *

  (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.”

You have told us that there are approximately 4,640 homes within Zone II.  City staff calculate occupancy at approximately three persons per home in this area, and you have no doubt that the total population of Zone II exceeds 5,000 residents.  You also report that all of these residents will be affected equally by the decisions at issue, which concern the imposition of conservation measures imposed by law on all residents of Zone II.

A significant segment of the public must not only be affected, it must be affected in “substantially the same manner as the public official.”  (Regulation 18707(b)(2).)  We are aware of no facts suggesting that either councilmember will be affected by any of these decisions in a manner different from any other resident of Zone II.  To the contrary, the foreseeable effect is a uniform set of conservation measures imposed on every resident of Zone II.  

On the facts before us, we conclude that even if it is reasonably foreseeable that the decisions at issue will have a material financial effect on the real property interests of Mayor Glover and Vice-Mayor Anzini, those effects would be indistinguishable from the effects on a significant segment of the public generally.  As a result, mayor Glover and Vice-Mayor Anzini will not be disqualified from making the decisions you have described to us. 

If you have any other questions on this matter, please contact me at (916) 322-5660.

                                                 Sincerely,

                                                 Steven G. Churchwell

                                                             General Counsel

                                                 By: Lawrence T. Woodlock

                                                                    Staff Counsel, Legal Division
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�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�   A “public official” is defined to include “every member, officer, employee or consultant of a state or local government agency ....”  (Section 82048.)  City councilmembers are clearly  “public officials” as so defined.


�  Commission regulations describe in detail what constitutes making, participating in making, or influencing a governmental decision.  (Regulations 18702.1, 18702.2, and 18702.3, respectively.)


�  The economic interests to which you direct our attention are the councilmembers’ real property interests in the vicinity of the project.  Our analysis is limited to potential effects on these interests.


�  Construction of the project may also have other financial effects on these property interests, besides decreased water pressure.  But the decision to build the project has already been made.  Your inquiry is limited to potential conflicts of interest arising out of transient water pressure effects following from an aggressive, unrestricted construction schedule.  We confine our analysis to decisions relating to the construction schedule, and to the consequences of these decisions, as described in your letter. 


�  If the community development director’s decision is reinstated on appeal, it becomes possible to link the number of building permits to the capacity of the water delivery system.  Decisions on the final subdivision maps, the subdivision improvement agreement, and “similar project-specific decisions” similarly affect the timing of construction.  Settlement of West Coast’s claims against the city amount to the same thing, since those claims relate to its “right” to proceed with construction untrammeled by timing restrictions.


�  If the city council were not committed to imposing conservation standards to mitigate the effects of its decisions on the construction schedule, we would be no closer to a solution, since we have no data on the costs, measured in dollars, of lowered water pressure.


�  You have provided information strongly suggesting that from most of the decisions before the council, no material financial effect is foreseeable for either official.  Because all of the issues are resolved by application of the “public generally” exception, it is not necessary to advance piecemeal through the factual details peculiar to each decision.





