                                                                    June 2, 1999

Phillip S. Cronin

Fresno County Counsel

2220 Tulare Street, Fifth Floor

Post Office Box 1549

Fresno, California  93716

 Re:  Your Request for Advice

         Our File No. I-99-091
Dear Mr. Cronin:

This letter is in response to your request for advice on behalf of Supervisor Judy Case regarding the conflict of interest provisions of the Political Reform Act (the “Act”).
  Please keep in mind that nothing in this letter should be construed to evaluate any conduct that has already taken place.
  In addition, this letter is solely based on the facts presented to us in your letter.  The Commission does not act as a finder of fact when issuing advice.  (In re Oglesby (1975) 

1 FPPC Ops. 71.)  Our advice is applicable only to the extent that the facts provided to us are correct, and that all of the material facts have been provided.
QUESTIONS
1.  May Supervisor Case participate in a decision by the Fresno County Board of Supervisors to oppose a decision by the Sanger Redevelopment Agency to extend the deadline for incurring debt in Project Areas 1 and 2?

2.  May Supervisor Case participate in a decision by the Fresno County Board of Supervisors  to file a lawsuit against the Sanger Redevelopment Agency to try to compel reversal of a decision extending the deadline for incurring debt in Project Areas 1 and 2?

CONCLUSIONS
1.  Supervisor Case may participate in a decision by the Fresno County Board of Supervisors to oppose a decision by the Sanger Redevelopment Agency to extend the deadline for incurring debt in Project Areas 1 and 2, unless the decision will have a reasonably foreseeable material financial effect on her economic interests, that is distinguishable from the effect on the public generally.

2.  Supervisor Case may participate in a decision by the Fresno County Board of Supervisors to file a lawsuit against the Sanger Redevelopment Agency to try to compel reversal of a decision extending the deadline for incurring debt in Project Areas 1 and 2, unless the decision will have a reasonably foreseeable material financial effect on her economic interests, that is distinguishable from the effect on the public generally.

FACTS
Judy Case is a member of the Fresno County Board of Supervisors (the “Board of Supervisors”).  She also owns two 20-acre parcels of agricultural property within Project Area 2 of the City of Sanger's Redevelopment Agency (the “RDA”).  Both of the parcels front onto the same road.  One of the parcels is her home site, and she owns one hundred percent of that parcel.  The second parcel is planted with plum trees, and she owns a two-thirds interest in that parcel.  A plum farming company owns the remaining one-third interest in the second parcel.  Supervisor Case’s family has farmed this land for years, and she intends to keep farming it.  Her interest in each of the parcels is worth in excess of $1,000.

The RDA is a separate entity that is independent of Fresno County (the “County”).  It is not governed by the Board of Supervisors.  It is governed by the Sanger City Council, sitting as members of the RDA Board of Directors.  Supervisor Case therefore does not have a direct vote in RDA actions.  However, for each project area in the County, the RDA and the County have a tax-sharing agreement.  How taxes are shared in any particular project area depends on the specific terms of the tax-sharing agreement in effect for that project area.

As part of its redevelopment efforts, the RDA is contemplating certain infrastructure improvements in Project Area 2.  One of the improvements is to install lighting and make street improvements on Academy Avenue, a major north-south thoroughfare that runs into the center of the City of Sanger, and runs approximately parallel to, and more than 500 feet behind, the back side of one of Supervisor Case’s parcels.  Supervisor Case’s property is separated from Academy Avenue by the main line of a railroad, and by an irrigation canal.  None of the contemplated infrastructure improvements will be made to the road on which her properties front, and that road currently lacks such improvements.

The RDA is also contemplating adding additional footage to a minor road, that may cross the railroad tracks and the canal toward the rear of one of Supervisor Case’s parcels.  This road would touch one corner of the back of the parcel.  The reason why the road may be extended is apparently not to serve Supervisor Case’s parcel, but some developed property to the north of her parcel.  The frontage road for both of Supervisor Case’s parcels is Newmark Avenue.  Newmark Avenue is a quiet rural road, and is apparently not intended by the City of Sangar, or the RDA, to become a major street.  It is your opinion that the infrastructure improvements contemplated by the RDA in Project Area 2 will not foreseeably benefit any of Supervisor Case's property.

The situation prompting this letter is that the RDA is now considering taking three actions.  Any one of these actions might adversely affect the share of taxes that the County receives from the RDA.  How much of an impact any of these actions would have on the taxes received by the County is unknown.  The impact could even be insignificant. The actions being considered are:  (1) merge Project Area 1 with Project Area 2; (2) extend the deadline for incurring debt in both project areas; and (3) modify the tax-sharing agreement between the RDA and the County.  The RDA may do the first two of these things without obtaining the County's permission.  The RDA would need the County's assent to change any of the current tax-sharing agreements.
In order for the RDA to take the second action of extending the deadline for incurring debt, the RDA would have to make two interrelated findings, after a public hearing.  It would have to find that there is substantial remaining blight in the RDA project area, and it would also have to find that it is necessary to extend the time limit for incurring debt, in order to cure the substantial remaining blight.  If the RDA makes these findings, and extends the deadline for incurring debt, the County will consider litigating the issue of whether the RDA abused its discretion by making these findings.  In order to preserve its right to challenge these findings, however, the County would have to participate in the hearing that the RDA conducts before making the findings, and express its opposition to the two findings being made.

For the County to be able to participate at the RDA hearing, the Board of Supervisors would have to discuss the idea, and then decide to direct staff to appear and provide testimony in opposition to the RDA's proposed findings.  Supervisor Case would like to participate in that discussion and decision.

Supervisor Case would also like to participate in the discussion and decision, that is expected to occur, about the County filing a lawsuit against the RDA, if the RDA decides to extend the deadline for incurring debt in spite of the County’s expression of opposition to it.

ANALYSIS
The conflict of interest provisions of the Act prohibit a public official from making, participating in making, or in any way attempting to use his or her official position to influence a governmental decision in which the public official knows, or has reason to know, that he or she has a financial interest.  (Section 87100.)  A public official has a “financial interest” in a governmental decision, within the meaning of the Act, if it is reasonably foreseeable that the decision will have a material financial effect on one or more of the public official's economic interests.  (Section 87103; Regulation 18700(a).)  The Commission has adopted an eight‑step analysis for deciding whether a public official has a disqualifying conflict of interest regarding any given governmental decision.  (Regulation 18700(b).)  This letter applies that eight‑step analysis to each of the decisions that you asked about in your request for advice.

1.  Decision To Oppose Extension of the Deadline

Public Official

The first step in the analysis is to determine whether Supervisor Case is a public official under the Act.  The term “public official” is defined in Section 82048.  As a member of the Board of Supervisors, Supervisor Case is a public official under this section of the Act.

Making, Participating in Making, Or Attempting To Use Her Official Position To Influence a Governmental Decision
The second step in the analysis is to determine whether Supervisor Case, by participating in a decision by the Board of Supervisors to oppose a decision by the RDA to extend the deadline for incurring debt, would be making, participating in making, or attempting to use her official position to influence one or more governmental decisions.  To make this determination, one must look at how these activities are defined in Regulations 18702.1-18702.3.  

“Making a governmental decision” is defined in Regulation 18702.1(a).  Under this regulation, a public official “makes a governmental decision,” when, among other things, the official votes on a matter, appoints a person, commits his or her agency to a course of conduct, enters into a contract on behalf of his or her agency, or determines not to act in one of the foregoing manners.  (Regulation 18702.1.)  

“Participating in making a governmental decision” is defined in Regulation 18702.2.  Under this regulation, a public official “participates in a governmental decision,” when, among other things, the official negotiates with a governmental entity, or advises or makes recommendations to the decisionmaker.  (Regulation 18702.2.)

“Attempting to use his or her official position to influence a governmental decision” is defined in Regulation 18702.3.  Under this regulation, a public official may be deemed to be attempting to use his or her official position to influence a governmental decision, even if the decision is being made by a governmental agency other than the official’s own agency.  The circumstances under which a public official will be deemed to be using his or her official position to influence a governmental decision by the official’s own agency, or an agency appointed by, or subject to the budgetary control of the official’s own agency, are set forth in subsection (a) of the regulation.  The circumstances under which a public official will be deemed to be attempting to use his or her official position to influence a governmental decision by any other agency are set forth in subsection (b) of the regulation.  Subsection (b) provides:

   “With regard to a governmental decision which is within or before an agency not covered by subsection (a), the official is attempting to use his or her official position to influence the decision if, for the purpose of influencing the decision, the official acts or purports to act on behalf of, or as the representative of, his or her agency to any member, officer, employee or consultant of an agency.  Such actions include, but are not limited to the use of official stationery.”

Applying these regulations to Supervisor Case’s circumstances, it is apparent that by voting on a resolution of the Board of Supervisors that would direct its staff to take some action in opposition to the RDA’s efforts to extend the deadline for incurring debt, she will be “making” a governmental decision.  (Regulation 18702.1(a).)  It is equally apparent that even if she does not vote on such a resolution, if she merely discusses such a resolution, in her capacity as a member of the Board of Supervisors, for the purpose of influencing how her fellow supervisors will vote on the resolution, she will be “participating” in a governmental decision by her agency.  (Regulation 18702.2(b).)

Moreover, if Supervisor Case takes any action, actually or purportedly, on behalf of, or as a representative of the Board of Supervisors, in order to influence the actions of the RDA, she will be attempting to use her official position to influence a governmental decision by the RDA.  This includes voting on a resolution that directs staff to appear at an RDA hearing and provide testimony in opposition to the RDA extending the deadline for incurring debt.

Therefore, by participating in a decision by the Board of Supervisors to oppose a decision by the RDA to extend the deadline for incurring debt, she would actually be involved in two separate decisions simultaneously.  She would be a maker or participant in the making of a decision by the Board of Supervisors to oppose the RDA’s decision.  She would also be attempting to influence a decision by the RDA regarding whether to extend the deadline.  The fact that she would be involved simultaneously in two decisions is significant, because if either of the decisions will have a reasonably foreseeable material financial effect on her economic interests, then her involvement in the making of these decisions would be prohibited.

Economic Interests
The third step in the analysis is to determine what economic interests Supervisor Case has that might cause her to have a conflict of interest.  The kinds of economic interests that might cause her to have a conflict of interest are listed in Section 87103.  Section 87103 provides, in part, that:

   “A public official has a financial interest in a decision within the meaning of Section 87100 if it is reasonably foreseeable that the decision will have a material financial effect, distinguishable from its effect on the public generally, on the official, a member of his or her immediate family, or on any of the following:

   (a)  Any business entity in which the public official has a direct or indirect investment worth one thousand dollars ($1,000) or more.

   (b)  Any real property in which the public official has a direct or indirect interest worth one thousand dollars ($1,000) or more.

   
   (c)  Any source of income, other than gifts and other than loans by a commercial lending institution in the regular course of business on terms available to the public without regard to official status, aggregating two hundred fifty dollars ($250) or more in value provided to, received by or promised to the public official within 12 months prior to the time when the decision is made.”

According to the facts presented to us in your letter, Supervisor Case has an ownership interest, worth one thousand dollars or more, in two parcels of property located in Project Area 2.  These real property interests constitute potentially disqualifying economic interests under Section 87103(b).  You have not provided us with sufficient information to conclude that Supervisor Case has any other economic interests that might pertain to the decisions by the Board of Supervisors or the RDA.
  We will therefore limit our analysis to whether these two real property interests would cause her to have a conflict of interest that would prevent her from being involved in either the decision by the Board of Supervisors or the decision by the RDA.

Once a public official’s economic interests have been identified, it is necessary to evaluate whether it is reasonably foreseeable that any of the governmental decisions in question will have a material financial effect on any of the economic interests that have been identified.  The next three steps in the eight‑step analysis are the means by which one makes that evaluation.   

In step four, one must determine whether the official’s economic interests will be directly or indirectly involved in the decisions.  (Regulation 18700(b)(4).)  In step five, one must select the appropriate standard for determining whether the financial impact of the decisions on any particular economic interest will be material.  (Regulation 18700(b)(5).)  In step six, one must determine whether it is reasonably foreseeable that the materiality standard will be satisfied for any particular economic interest.  (Regulation 18700(b)(6).)  If it is not substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will not have a conflict of interest.  If, however, it is substantially likely that the materiality standard will be satisfied for any of the official’s economic interests, then the public official will have a conflict of interest, unless the “public generally exception” applies.  We stress that this is a case-by-case determination.

Direct Versus Indirect Involvement
Regulation 18704.2 sets forth the criteria for determining whether an economic interest in real property is directly or indirectly involved in a decision.  This regulation states:

   “(a)  An interest in real property is directly involved in a governmental decision under the following circumstances:

   (1)  The decision involves the zoning or rezoning, annexation or deannexation, sale, purchase, or lease, or inclusion in or exclusion from any city, county, district or other local governmental subdivision, of real property in which the official has a direct or indirect interest (other than a leasehold interest) of $1,000 or more, or a similar decision affecting such property;

   (2)  The decision involves the issuance, denial or revocation of a license, permit or other land use entitlement authorizing a specific use or uses of such property;

   (3)  The decision involves the imposition, repeal or modification of any taxes or fees assessed or imposed on such property; or

   (4)  The decision is to designate the survey area, to select the project area, to adopt the preliminary plan, to form a project area committee, to certify the environmental document, to adopt the redevelopment plan, to add territory to the redevelopment area, or to rescind or amend any of the above decisions; and real property in which the official has an interest, or any part of it is located within the boundaries (or the proposed boundaries) of the redevelopment area.”

Supervisor Case’s real property interests do not meet any of the above criteria for being considered directly involved in either a decision by the Board of Supervisors regarding whether to oppose the RDA extending the deadline for incurring debt, or a decision by the RDA regarding whether to extend the deadline.  Accordingly, her real property interests could only be indirectly involved in these decisions.
The Appropriate Materiality Standard
Regulation 18705.2 prescribes the rules for assessing whether an official’s economic interest in real property, that is only indirectly involved in a decision, is materially affected by a decision.  The rules prescribed in the regulation are alternative rules.  Which rule applies to any particular real property interest is dependent upon whether the subject of the decision that is being evaluated is a piece of property, and, if so, the proximity of that property to the location of the official’s property interest.  In this case, the subject of the decision by the Board of Supervisors, regarding whether to oppose the RDA changing the deadline for incurring debt, does not involve a particular piece of property.  Similarly, the decision by the RDA regarding whether to extend the deadline for incurring debt also does not involve a particular piece of property.  When a decision does not involve a particular piece of property, as is the case with both of these decisions, then subdivision (b)(3) of the regulation prescribes that “the monetary standards contained in subdivision (b)(1)(C)(i) and (ii) shall be applied.”  The monetary standards contained in subdivisions (b)(1)(C)(i) and (ii) are:

   “(i)  Ten thousand dollars ($10,000) or more on the fair market value of the real property in which the official has an interest; or

   (ii)  Will affect the rental value of the property by $1,000 or more per 12 month period.”

Foreseeability of a Material Financial Effect
The next step in the analysis is to determine whether it is reasonably foreseeable that either decision will materially affect Supervisor Case’s real property interests.  This is the critical question in this analysis.  An effect is considered reasonably foreseeable at the time a governmental decision is made if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Only if an effect is just a mere possibility, is it not reasonably foreseeable.  (Downey Cares v. Downey Development Com. (1987) 196 Cal.App.3d 983, 989-991; Witt v. Morrow (1977) 70 Cal.App.3d 817, 822; and In re Thorner (1975) 1 FPPC Ops. 198.)
We have not been given any information regarding the impact, if any, that extending the deadline for incurring debt in Project Areas 1 and 2 will have on Supervisor Case’s property interests.  We are therefore unable to determine whether it is reasonably foreseeable that a decision by the Board of Supervisors regarding whether to oppose a decision by the RDA to extend the deadline for incurring debt will affect either of Supervisor Case’s real property interests to a material degree.  We are also unable to determine whether it is reasonably foreseeable that a decision by the RDA regarding whether to extend the deadline for incurring debt will affect either of Supervisor Case’s real property interests to a material degree.  Supervisor Case must therefore make these determinations for herself, based on the information that is available to her.

Public Generally
If Supervisor Case determines that either of the two decisions will have a reasonably foreseeable material financial effect on either of her real property interests, then she may only involve herself in those decisions if the effect on her property interests is not distinguishable from the effect on the public generally.  In step seven of the eight-step analysis, one must determine if the “public generally exception” is applicable.

For the “public generally exception” to apply to a decision, the decision must affect the official’s interest in substantially the same manner as it would affect a significant segment of the public.  (Regulation 18707.)  Regulation 18707(b)(1) defines the term “significant segment,” as it relates to the economic interests of an individual, as follows:

   “(A)  For decisions that affect the official's economic interests (excluding interests in a business entity which are analyzed under subdivision (B)):

   (i)  Ten percent or more of the population in the jurisdiction of the official's agency or the district the official represents, or

   (ii)  Ten percent or more of all property owners, all home owners, or all households in the jurisdiction of the official's agency or the district the official represents. 

***

   (C)  For decisions that affect any of the official's economic interests, the decision will affect 5,000 individuals who are residents of the jurisdiction.”
Once again, we lack sufficient information to determine whether the “public generally exception” will apply to either decision.  Commissioner Case will therefore have to make this determination for herself, when performing a conflict of interest analysis regarding the two decisions.

Legally Required Participation
The final step in the eight-step analysis is to determine whether the official’s participation in the decisionmaking process is legally required, and therefore the official may still participate in the decision being evaluated, regardless of any conflict of interest that might exist.  Under Regulation 18708, a public official’s participation is not legally required unless “there exists no alternative source of decision consistent with the purposes and terms of the statute authorizing the decision.”  You have not provided us with any facts indicating that such is the case with regard to Supervisor Case’s involvement in these decisions.  We therefore assume that her participation is not legally required.

2.  Decision To File a Lawsuit Against the RDA

Applying the eight‑step analysis to a decision by the Board of Supervisors to file a lawsuit against the RDA to try to compel reversal of a decision to extend the deadline for incurring debt would produce very similar results to those achieved by applying the analysis to a decision by the Board of Supervisors to oppose a decision by the RDA to extend the deadline for incurring debt.

As previously discussed in this letter, Supervisor Case, as a member of the Board of Supervisors, is a public official.  (Section 82048.)

By voting on a resolution of the Board of Supervisors that directs its staff to file a lawsuit against the RDA, Supervisor Case would be making a governmental decision by her agency.  (Regulation 18702.1(a).)  Even if she does not vote on such a resolution, if she merely discusses such a resolution, in her capacity as a member of the Board of Supervisors, for the purpose of influencing how her fellow supervisors will vote on the resolution, she would be participating in a governmental decision by her agency.  (Regulation 18702.2(b).)

Furthermore, a decision by the Board of Supervisors to file a lawsuit against the RDA, to try to compel a reversal of the RDA’s decision to extend the deadline for incurring debt, would be an attempt to influence a decision by the RDA.  In fact, it is arguably an even stronger attempt to influence the decisionmaking of the RDA than simply providing testimony at an RDA hearing.  Therefore, by making or participating in the making of a decision by the Board of Supervisors to file a lawsuit against the RDA, Supervisor Case would simultaneously be participating in a decision by both the Board of Supervisors and the RDA.  She would therefore be prohibited from being involved in these decisions if either of them will have a reasonably foreseeable material financial effect on her economic interests, that is distinguishable from the effect on the public generally.

Supervisor Case’s ownership interest, worth one thousand dollars or more, in two parcels of property located in Project Area 2, are the only economic interests under Section 87103 that we can identify as being pertinent to the two decisions.  These real property interests do not meet any of the criteria for being considered directly involved in either of the decisions.  (Regulation 18704.2(a).)  Accordingly, her real property interests would only be indirectly involved in the decisions.

The subject of each of the two decisions does not involve any particular piece of property. As such, the $10,000 fair market value and $1,000 fair rental value materiality standards of Regulation 18705.2(b)(1)(C)(i) and (ii) would apply to these decisions.

As we have not been given any information regarding the impact, if any, that extending the deadline for incurring debt in Project Areas 1 and 2 would have on Supervisor Case’s property interests, we are therefore unable to determine whether it would be reasonably foreseeable that a decision by the Board of Supervisors to file a lawsuit against the RDA to obtain reversal of the decision will affect either of Supervisor Case’s real property interests to a material degree.  We are also unable to determine whether it would be reasonably foreseeable that a decision by the RDA to reverse its decision to extend the deadline for incurring debt will affect either of Supervisor Case’s real property interests to a material degree.  Supervisor Case will therefore have to make these determinations for herself.

Assuming that she determines it would be reasonably foreseeable that a decision by the Board of Supervisors regarding whether to file a lawsuit against the RDA, or a decision by the RDA regarding whether to reverse its decision to extend the deadline for incurring debt, will affect either of her real property interests to a material degree, she would then have to determine whether either the public generally or legally required participation exceptions apply to her situation.  We have not been given sufficient information to make these determinations, so she will also have to make these determinations for herself, pursuant to the provisions of Regulations 18707 and 18708, as described previously in this letter.

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Steven Benito Russo

       
Staff Counsel, Legal Division

SGC:SBR:tls

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Pursuant to regulation 18329, the Commission does not provide advice regarding past conduct. (Regulation 18329(b)(8)(A).)


�  Your letter indicates that Supervisor Case uses at least one of her parcels of property to grow plums.  This suggests that she may have other potentially disqualifying economic interests, related to plum growing, that were not discussed in your letter, such as investment and position interests in a plum growing business (Section 87103(a)and (d)), and one or more source of income interests arising from the sale of plums (Section 87103(c)). 





