                                                                    May 14, 1999

Rosann Gallien

Deputy Port Attorney

Port of San Diego

Post Office Box 488

San Diego, California  92112-0488

 Re:  Your Request for Advice

         Our File No. A-99-092
Dear Ms. Gallien:

This letter is in response to your request for advice on behalf of Commissioner Patricia A. McQuater regarding the conflict-of-interest provisions of the Political Reform Act (the “Act”).

QUESTIONS
1.  May Commissioner McQuater participate in decisions concerning the San Diego International Airport Master Plan, where plan alternatives presented to the board for its consideration, would, if adopted, affect the commissioner’s employer’s future operations?  

2.  May Commissioner McQuater participate in those decisions where the Draft Airport Master Plan presented to the board for its consideration does not include the alternatives which may affect her employer?

CONCLUSIONS
1.  No.  Commissioner McQuater may not participate in decisions concerning the Airport Master Plan, if the alternatives in the plan would cause her employer to be the subject of a proceeding which would have a direct impact on its future operations.  

2.  Yes.  Commissioner McQuater may participate in the decision regarding the Draft Airport Master Plan, if the alternatives in the plan do not include placing Solar Turbines in the runway clear zone, and it is not reasonably foreseeable that the decision will have some other material financial effect on her employer.

FACTS
The San Diego Unified Port District (“district”) was established in 1962 pursuant to Harbors and Navigation Code, Appendix 1.  The district manages the harbor; operates San Diego International Airport at Lindbergh Field; and administers nonmilitary tideland areas on the San Diego Bay.  An appointed seven-member Board of Port Commissioners (“board”) governs the district and oversees 27 miles of coastal property in the “port” cities of San Diego, Chula Vista, National City, Imperial Beach, and Coronado.  The members are unsalaried, and appointed by the city councils of the cities they represent.  Three members represent the City of San Diego and there is one member from each of the remaining four cities.

One of the board members, Patricia A. McQuater, is employed as legal counsel for Solar Turbines, a wholly-owned subsidiary of Caterpillar, Inc.  Solar Turbines is situated on district property in close proximity to the San Diego International Airport.

The district is in the process of evaluating a new Airport Master Plan for San Diego International Airport.  One of several primary objectives of the Airport Master Plan is to avoid delays due to airfield congestion reaching unacceptable levels.  To meet this and other objectives, a consultant has been retained, and a Draft Master Plan (“plan”) is being developed.  The alternative concepts in the initial plan propose one or more new, extended, converted or relocated taxiways; or one or two new, converted, or relocated runways.  The proposal is currently in a draft public review stage and has not been presented to the board members for action or direction.  Before presentation to the board, there will be extensive public hearings and community input, at the end of which, a range of alternatives will be presented to the board for its consideration and action.

Some of the proposed alternatives for runway development/expansion in the plan involve acquiring a property interest in runway clear zone areas.  Under Federal Aviation Administration rules and federal airport grant programs, an airport operator must own, acquire, or agree to acquire an adequate property interest in a runway clear zone for each runway that is to be improved.  A runway clear zone is an area at ground level within the flight path which begins at a certain point of the approach surface and terminates directly below each approach surface slope at a point or points where the slope reaches a height of 50 feet above the elevation of the runway, or 50 feet above the terrain at the outer extremity of the clear zone, whichever distance is shorter. There may be no obstructions in the clear zones.

San Diego International Airport currently operates with one runway and the consultants have proposed a range of alternative plans for its improvement/expansion in the plan.  Two of the runway concepts could have significant implications for Solar Turbines which would put its building directly in the runway clear zone.  To satisfy Federal Aviation Administration and other aeronautics rules, the Solar Turbines facilities located within such a clear zone would have to be removed unless a waiver from the clear zone requirement could be obtained.  However, as explained above, these are only conceptual proposals, and through community and other input, may be eliminated prior to the plan being presented to the board for its review and eventual vote.

Solar Turbines currently operates under an existing clear zone waiver from the Federal Aviation Administration.  All costs of any required relocation would be paid for by the district.

ANALYSIS
It is unlawful for a public official to make, participate in making, or attempt to influence a governmental decision in which he or she has a financial interest.  (Section 87100.)  A financial interest exists if it is reasonably foreseeable that the governmental decision will have a material financial effect on the official or his or her immediate family, or on any of the official’s economic interests.  (Section 87103.)  An ordered process is set forth below to facilitate the process of determining if a disqualifying conflict of interest exists.  (Regulation 18700.)

1. Is Commissioner McQuater a Public Official?

According to Section 82048, every member, officer, employee, or consultant of a state or local government agency is a public official.  Specifically, this definition includes paid or volunteer members of boards or commissions with decisionmaking authority.  (Section 82048; Regulation 18701.)  Since Commissioner McQuater is a member of the San Diego Unified Port District Board of Commissioners, she is a member of a local government board with decisionmaking authority and is therefore a public official.  

2. Is Commissioner McQuater Making, Participating in Making, or Influencing a Governmental Decision?

A public official makes a governmental decision when he or she votes on a matter while acting in an official capacity.  (Regulation 18702.1.)  Your letter states that the board will eventually have to vote on various proposals for the San Diego International Airport Master Plan after public hearings and community input.  Thus, the Commissioner would be making, participating in making, or influencing a governmental decision.  (For exceptions to these rules, see Regulation 18702.4, copy enclosed.)

3. What are Commissioner McQuater’s Economic Interests?

Commissioner McQuater has a financial interest in a decision by the board, if it is reasonably foreseeable that the decision will have a material financial effect on her, on a member of her immediate family, or on an economic interest of hers.  (Section 87103.)  According to Section 87103, there are five economic interests from which a conflict may arise:

·
An interest in a business entity in which a public official has a direct or indirect investment
 of $1,000 or more, or in which he or she is a director, officer, partner, trustee, employee, or holds any position of management.  (Section 87103(a), (d); Regulation 18703.1(a), (b).)

An interest in real property in which a public official has a direct or indirect interest of $1,000 or more.  (Section 87103(b); Regulation 18703.2.)

Any source of income of $250 or more within 12 months prior to the decision.  (Section 87103(c); Regulation 18703.3.)

Any source of gifts with a value of $300
 or more within 12 months prior to the decision.  (Section 87103(e); Regulation 18703.4.)

A public official also has an economic interest in his or her personal expenses, income, assets, or liabilities, as well as those of his or her immediate family.  This is also referred to as the “personal financial effects” rule.  (Section 87103; Regulation 18703.5.)

Your letter states that Commissioner McQuater is employed as legal counsel for Solar Turbines; therefore, she would have at least two economic interests in Solar Turbines:  (1) her position as an employee in a business entity, and (2) it is a source of income.  (Section 87103(c), (d).)

4.
Is Solar Turbines Directly or Indirectly Involved in the Governmental Decision?
Next, we must determine if Commissioner McQuater’s interest in Solar Turbines is directly or indirectly involved in the board’s decision regarding a new master plan for the San 

Diego International Airport.  According to Regulation 18704.1, a business entity is directly involved in a decision before a public official’s agency if the business entity:

  “(1)  Initiates the proceeding in which the decision will be made by filing an application, claim, appeal, or similar request or;

    (2)  Is a named party in, or is the subject of, the proceeding concerning the decision before the official’s agency.  A person is the subject of a proceeding if a decision involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with, the subject person.”  (Regulation 18704.1(a).)

In this case, Solar Turbines did not initiate the drafting of a new plan by the board.  Thus, the question becomes whether Solar Turbines is the subject of a proceeding before the board which involves the issuance, renewal, approval, denial, or revocation of any license, permit, or other entitlement to, or contract with Solar Turbines?

Focusing on the “entitlement to” language of Regulation 18704.1(a)(2), we look to how the courts have interpreted similar language, “entitlement for use,” in Section 84308.  We have advised that the phrase “entitlement for use” does not include general planning documents which are intended to guide agencies in their determination of specific proposals.  (Fallon Advice Letter, No. A-85-050.)  This advice was affirmed by an appellate court in City of Agoura Hills v. Local Agency Formation Commission of County of Los Angeles (1988) 198 Cal.App.3d 480.  By implication, the City of Agoura Hills indicates that an “entitlement for use” would involve specific planning proposals that represent final discretionary acts of a government agency.  Since the phrase “entitlement to” is at least as broad as the phrase “entitlement for use,” we interpret these phrases to have similar meaning.

Solar Turbines currently operates under an existing clear zone waiver from the Federal Aviation Administration.  If one of the alternatives of the plan will put Solar Turbines’ facilities within the runway clear zone, the decision to approve the plan will have a specific impact on Solar Turbines’ entitlement to its current location.  Thus, Solar Turbines would be directly involved in that decision.  If, on the other hand, the plan did not include that alternative, Solar Turbines would be indirectly involved in the decision to approve the plan.

4. Will the Decision by the Board Have a Material Financial Effect on Solar Turbines?

When a business entity in which the official is an employee is directly involved in the decision, any reasonably foreseeable effect of the decision is deemed to be material.  (Regulation 18705.1(a).)  If the business entity is indirectly involved in the decision, the pertinent materiality standard is set forth in Regulation 18705.1(b) (copy enclosed).  The materiality thresholds set forth in this regulation vary depending upon the size of the business entity.

6.
Is the Material Financial Effect Reasonably Foreseeable?
A financial effect is reasonably foreseeable if there is a substantial likelihood that it will occur.  (Regulation 18706.)  Certainty is not required.  Yet, if an effect is a mere possibility, then it is not reasonably foreseeable.  (In re Thorner (1975) 1 FPPC Ops. 198.)  When the effect of a decision is deemed to be material under the applicable materiality regulation, the official must determine whether it is substantially likely that any financial effect will occur as a result of the decision.  This is a one-penny rule.

If the proposed plan contains concepts which would place Solar Turbines within the runway clear zone, then it is reasonably foreseeable that there would be a material financial effect on Solar Turbines.  This conclusion is based upon the presumption that there will be some financial impact on Solar Turbines if they are forced to relocate, despite the fact that all costs of any required relocation would be paid for by the district.  In order for there not to be a foreseeable financial effect, every conceivable cost to relocate, down to the last penny, would actually have to be paid for by the district.  Such costs may include, for example:  any lost opportunity costs or lost profits that may result if Solar Turbines had to temporarily stop production during the relocation; the costs associated with printing stationery with the new address; time and resource costs to locate to another suitable facility site, etc. 

If the proposed plan would not place Solar Turbines within the runway clear zone, Commissioner McQuater must determine whether it is substantially likely that the materiality  standard applicable to Solar Turbines pursuant to Regulation 18705.1(b) will be met.

5. Will the Board Decision Have an Effect on the Public Generally?

Even though an official has a disqualifying financial interest in a decision, the official may still participate in the decision if the “public generally” exception applies.  (Section 87103.)  The exception will apply if the decision affects a significant segment of the public generally in substantially the same manner.  For decisions that affect a business entity such as Solar Turbines, a “significant segment” consists of fifty percent of all businesses in the jurisdiction or the district the official represents so long as the segment is composed of persons other than a single industry, trade, or profession.  ( Regulation 18707(b).)  It seems unlikely that fifty percent of the businesses in the district will be in a runway clear zone like Solar Turbines and face substantially the same effects, such as relocation or application for an FAA waiver.  Yet without more specific information about the businesses in the district and the contents of the ultimate plan, we cannot give advice on this point with certainty.

If you have any other questions regarding this matter, please contact me or Luisa Menchaca, Assistant General Counsel, at (916) 322-5660.

                



Sincerely,

Steven G. Churchwell

General Counsel

By:
Cynthia A. Schwerin

       
Legal Intern, Legal Division

SGC:CS:tls

Enclosures

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  Section 87103 defines an “indirect investment” or interest as any investment or interest owned by the spouse or dependent child of a public official, by an agent on behalf of a public official, or by a business entity or trust in which the official, the official’s agents, spouse, and dependent children own directly, indirectly, or beneficially a 10 percent interest or greater.


�  The gift limit amount is adjusted biennially by the Commission to reflect changes in the Consumer Price Index.  As of January 1, 1999, the amount is $300.  (Section 87103(e); Regulation 18940.2.)





