                                                                    May 17, 1999

Rick Cooper

Planning Department

City and County of San Francisco

1660 Mission Street

San Francisco, California  94103-2414

 Re:  Your Request for Advice

         Our File No. A-99-094
Dear Mr. Cooper:

This letter is in response to your request for advice regarding the provisions of the Political Reform Act (the “Act”).
 

QUESTION
Does the Act’s one year post employment restriction prohibit you from preparing and circulating Environmental Impact Reports when the reports will be distributed to your former state agency, among others? 

CONCLUSION
The revolving door prohibition applies.  You may not identify yourself on any Environmental Impact Reports circulated to your former employer for a period of one year after the date you left employment.  However, you may use your expertise to advise the City and County of San Francisco Planning Department so long as you are not identified with the City and County’s efforts to influence your former employer. 

FACTS
In January of 1999, you resigned from your position as a permit analyst with the San Francisco Bay Conservation and Development Commission (“BCDC”), a state resource agency with regulatory authority over San Francisco Bay and its shoreline up to a line 100 feet inland of bay waters.  Your duties included permit application review and analysis, and preparation of staff recommendations on applications.  You were a designated employee of the BCDC.

Later that month, you began employment as an environmental analyst with the City and County of San Francisco Planning Department, Office of Major Environmental Analysis.  Your current duties include preparing and circulating environmental impact review documents pursuant to the California Environmental Quality Act (“CEQA”).  Under CEQA, a local agency intending to carry out a proposed project or with discretionary permit authority over a proposed third party project is designated the “Lead Agency” and is charged with preparing an environmental impact review document, such as an Environmental Impact Report (“EIR”), circulating the document to interested parties and “Responsible Agencies” (state agencies with permit authority such as BCDC) for their review and comment, and responding to comments prior to certifying the document as adequate.  After the document is certified as adequate, or the project is determined to be exempt from such a requirement, applications for projects may be acted on by the decision makers, including both local and Responsible Agencies.  Your duties do not include permitting.  Your duties are confined to the preparation, circulation and certification of environmental impact review documents.

Your work may include preparing and circulating to all interested parties and Responsible Agencies, including BCDC, an Environmental Impact Report or Negative Declaration for a project being sponsored and implemented by the city itself for which a BCDC permit is required.  An example of such a project would be the construction of improvements at the municipal marina.  After comments are received and the environmental impact review document is certified as adequate, the city may then go forward with an application for a BCDC permit for the project . Your involvement in such a project would stop at the preparation and certification of the environmental impact review document and you would not have any involvement in the permit process itself.

In the second and more common situation, your duties may include the preparation and circulation of an environmental impact review document pursuant to CEQA for a proposed project in both city and BCDC permit jurisdictions, but sponsored and implemented by a third party.  An example of such a project would be a private condominium development on the shoreline.  As the Lead Agency under CEQA, the city prepares and circulates the document to interested parties and Responsible Agencies, including BCDC, for review and comment prior to certification.  After certification, both the city and Responsible Agencies may then process and act on their respective permit applications for the subject project.  What distinguishes this situation from the former is that it is the third party that would apply for and potentially receive a BCDC permit, not the city.  In this case, your involvement would be in implementing the local government's mandatory role under CEQA by providing information on the potential 

environmental impacts of a proposed project and would not include permit application processing.  You would have no role in advocating for or against a project.

ANALYSIS
 
The Act places certain restrictions on individuals who have recently left state service and who wish to use the expertise and relationships they developed at their former agency for compensation by third persons.  Your letter asks about the post-employment restrictions referred to as the “revolving door” prohibition.

One Year Ban (“Revolving Door”)
Section 87406(d)(1), in pertinent part, provides:

  “No designated employee of a state administrative agency, any officer, employee, or consultant of a state administrative agency who holds a position which entails the making, or participation in the making, of decisions which may foreseeably have a material effect on any financial interest, and no member of a state administrative agency, for a period of one year after leaving office or employment, shall for compensation, act as agent or attorney for, or otherwise represent, any other person, by making any formal or informal appearance, or by making any oral or written communication, before any administrative agency, or officer or employee thereof, for which he or she worked or represented during the 12 months before leaving office or employment, if the appearance or communication is made for the purpose of influencing
 administrative or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”

In your position as a permit analyst with the BCDC, a state resource agency, you were a designated employee.  Therefore, section 87406(d)(1) is applicable to you.

To fall within the scope of section 87406, the contact with your former agency must be for compensation and in connection with the representation of another person.  This has been construed to include public agencies, including local government agencies. (In re Witt (1975) 1 FPPC Ops. 1; Smoot Advice Letter, No. A-98-06; Parker Advice Letter, No. A-98-031.)  

Accordingly, the restriction applies to your duties as an employee with the City and County of San Francisco. 

For twelve months from the date you left employment with the BCDC, you may not make any formal or informal appearance, or make any oral or written communication before the BCDC, or any employee of the BCDC,
 if the appearance or communication is made for the purpose of influencing administrative
 or legislative action, or influencing any action or proceeding involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.   Preparing and circulating EIR’s to the BCDC would constitute a written communication involving the issuance, amendment, awarding or revocation of a permit.  

The more difficult question is whether the written communication (the EIR) is “influencing” the proceeding.  We find that it is.  Regulation 18746.1 details under what circumstances an official is prohibited from making an appearance or communication pursuant to section 87406.  It states that an appearance or communication will be prohibited if it, among other things,

“... is made for the purposes of influencing, as defined in 2 Cal. Code Regs. Section 18746.2, any legislative or administrative action, or any discretionary act involving the issuance, amendment, awarding, or revocation of a permit, license, grant or contract, or the sale or purchase of goods or property.”  (Regulation 18746.1(b)(5), emphasis added.)

 
In addition, Regulation 18746.2 states, in pertinent part:

“  (a)  For purposes of Government Code Section 87406, a formal or informal appearance or oral or written communication is for the purpose of influencing if it is made for the principal purpose of supporting, promoting, influencing, modifying, opposing, delaying, or advancing the action or proceeding....   (Emphasis added.)

While the EIR itself is more informative in nature, as opposed to an advocacy document, the BCDC must still consider the merits of the written communication, and the BCDC has discretion to comment on the communication.  The document is made for the purpose of influencing discretionary actions of the BCDC as contemplated in Regulation 18746.1(b)(5).  Further, the EIR is required in order to apply for and receive a permit on a project.  This is true whether the project is a city project or a project proposed by a third party.  It is one of several steps toward acquisition of a permit, and therefore advances that action or proceeding as set forth in Regulation 18746.2.

Because your situation is governed by section 87406(d)(1), you may not make any appearance or communication before the BCDC for a period of one year after the date you left employment with that agency.  An appearance or communication includes, but is not limited to, conversing by telephone or in person, corresponding with in writing or by electronic transmission, attending a meeting, and delivering or sending any communication.  (Regulation 18746.2(a).)  Accordingly, you may not identify yourself on any EIR circulated to BCDC.  You may, however, (1) Participate as a panelist or formal speaker at a conference or similar public event for educational purposes or to disseminate research when the subject matter does not pertain to a specific action or proceeding; (2) Attend a general informational meeting, seminar, or similar event; (3) Request information concerning any matter of public record; or (4) Communicate with the press. You may also use your expertise to advise the City and County of San Francisco Planning Department so long as you are not identified with the employer's efforts to influence the agency.  (Perry Advice Letter, No. A-94-004.)  

Permanent Ban on "Switching Sides"
You should be aware that sections 87401 and 87402 provide an additional restriction on the post‑governmental employment activity of former public officials that may apply even where section 87406 does not, or where the one year prohibition in section 87406 has run.  They provide:

  “No former state administrative official, after the termination of his or her employment or term of office, shall for compensation act as agent or attorney for, or otherwise represent, any other person (other than the State of California) before any court or state administrative agency or any officer or employee thereof by making any formal or informal appearance, or by making any oral or written communication with the intent to influence, in connection with any judicial, quasi‑judicial or other proceeding if both of the following apply:

  (a)  The State of California is a party or has a direct and substantial interest.

  (b)  The proceeding is one in which the former state administrative official participated.”  (Section 87401.)

  “No former state administrative official, after the termination of his or her employment or term of office shall for compensation aid, advise, counsel, consult or assist in representing any other person (except the State of California) in any proceeding in which the official would be prohibited from appearing under Section 87401.”  (Section 87402.)

As a former designated employee of BCDC, you are subject to the permanent ban in Sections 87401 and 87402 since you participated in a judicial, quasi‑judicial or other proceeding in other than a purely clerical, secretarial or ministerial capacity.  (Section 87400.)  Therefore,

you may not aid, advise, counsel, consult or assist in representing any other person with the intent to influence the outcome of a proceeding
 in which you participated.  (Section 87402.)  

Generally, each permit application, including all the procedural stages involved in the application, is a “proceeding” under the Act.   (Galanter Advice Letter, No. A-82-079.)  A reapplication or amendment to a permit is generally considered a separate proceeding from the initial application, even if it involves the same tract of land, or some of the same issues, as a previous permit.  (Chalfant Advice Letter, No. A-92-509.)  

I have enclosed a Fact Sheet that includes more information about the permanent ban to help assist you in determining if the ban applies to any projects pending with the City and County of San Francisco.  

If you have any other questions regarding this matter, please contact me at 

(916) 322-5660.

Sincerely,

Steven G. Churchwell

General Counsel

By:
Deborah Allison

       
Staff Counsel, Legal Division

SGC:DA:tls

enclosure

�  Government Code sections 81000 - 91014.  Commission regulations appear at title 2, sections 18109 - 18995, of the California Code of Regulations. 


�  “Influencing legislative or administrative action” includes influencing by any means, including but not limited to the provision or use of information, statistics, studies, or analyses.  (Section 82032; see also Regulation 18746.1(a)(5) and 18746.2, discussed in detail below.)


� Please be aware that the revolving door restriction prohibits you from appearing before or communicating with not only the BCDC, but any state agency that it directs and controls.  (Regulation 18746.1(b)(6)(B).)


�  “Administrative action” is defined in section 82002 as the proposal, drafting, development, consideration, amendment, enactment or defeat by any state agency of any rule, regulation or other action in any rate-making proceeding or any quasi-legislative proceeding.


�  Section 87400(c) defines "judicial, quasi�judicial or other proceeding" to include:





“[A]ny proceeding, application, request for a ruling or other determination, contract, claim, controversy, investigation, charge, accusation, arrest or other particular matter involving a specific party or parties in any court or state administrative agency, including but not limited to any proceeding governed by Chapter 5 (commencing with Section 11500) of Division 3 of Title 2 of the Government Code.”





